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CURRENT TOPICS 


Repairs and Rent Restrictions 

A NOTABLE service to the cause of adequately housing 
the population has been performed by the Royal Institution 
of Chartered Surveyors, who have just issued a detailed 
report on rent restrictions and the repairs problem. The 
report points out that every new local authority dwelling 
receives a subsidy from the rates and the Exchequer of not 
less than £22 a year, and in London the charge on the public 
purse averages {1 a week for each house or flat, and it is, 
therefore, a costly business to allow existing buil lings to 
deteriorate to the point where they become uni . Yet 
millions of houses are now deteriorating because it is 
impossible for owners to meet the high cost of repairs out of 
rents which are still controlled at 1939 levels. Although 
the whole question of rent control should be reviewed and the 
Government has so far held out no prospect of early legislation 
to deal comprehensively with the problem, there is an urgent 
need to deal, and if necessary separately, with the question 
of repairs, says the report. This opinion received further 
support on 18th May when a resolution calling on Parliament 
to pass legislation permitting immediate rent increases to 
enable property owners to maintain tenanted houses in a 
proper state of repair and to prevent existing houses from 
becoming uninhabitable was carried unanimously at the 
annual conference of the National Federation of Property 
Owners, at Pitlochry. The resolution also asked Parliament 
to proceed with the replacement of the present Rent 
Restrictions Acts by a single comprehensive Act containing 
provisions for a reasonable return on investment. The 
proposer said that 200,000 houses a year had gone out of 
occupation because the property owner had not been able to 
spend the money to keep them up. 


A Solution Outlined 


To solve the question of repairs to rent restricted houses, 
says the report of the Royal Institution of Chartered 
Surveyors, it is necessary to establish what was the pre-war 
cost of repairing houses within the rent restrictions limits, 
ascertain the amount by which that cost has increased since 
1939 and, finally, devise a scheme for raising rents to cover 
the increase. In attacking these problems, the report gives 
a valuable analysis of post-war maintenance costs which shows 
that in March this year costs were 175 per cent. above 1939 
levels, and that the figure is still rising quickly. It states 
that an examination of pre-war repairs expenditure on many 
thousands of dwellings has shown that on average the cost 
was equal to the relevant deductions from gross value to arrive 
at net annual value for rating purposes. If the difference 
between gross and net annual values represented in 1939 
the actual outgoings on repairs, etc., then it is a matter of 
simple arithmetic to arrive at an increased rent that would 
cover subsequent increases in outgoings. The amount of 
the increase would be for Parliament to decide, in the light 
of costs at the time legislation can be introduced, but the 
report shows that if such a scheme had been introduced in 
1950, when repair costs were 150 per cent. above 1939 
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(as compared with 175 per cent. in March this year), the 
increase in most cases would have been about four shillings 
a week. Even with this addition, rents in 1950 would still 
have been a much smaller percentage of wages than they 
were in 1939, and many tenants would probably have been 
glad to pay this amount if it meant that their houses would 
be adequately maintained. And to ensure that the increase 
is devoted to the end intended, it would be a simple matter 
to enable tenants to withhold the increase if the property was 
not kept in a fit state of repair. The report adds that, 
even with the increases suggested, the landlord’s net income, 
after paying for repairs, would be no greater than it was 
in 1939. The report can be obtained (2s. 3d., post free) from 
the Institution at 12 Great George Street, Westminster, 
S.W.1. 


Company Documents: Accountants and Solicitors 


A FURTHER contribution to the minor controversy arising 
out of the recent ruling of the council of the Institute of 
Chartered Accountants on the drawing of company documents 
by accountants was made by Mr. J. Ross in the correspondence 
columns of the Accountant of 19th May. He said that 
in his experience, where solicitors formed companies to take 
over existing businesses, it had occasionally been the case 
that the accountant had not known of it until the vending 
agreement had actually been completed ; and, in these days 
of inflation, it had been more often than not the case that 
additional assessments had been necessary for income tax. 
Where clients had asked the writer’s advice first, if the matter 
had been other than straightforward and there had been 
complications in shareholdings or considerations other than 
the normal acquisition of a private firm by a company, 
he had always insisted that his clients’ solicitors be consulted 
to approve the proposed transaction and draw up any necessary 
agreement for the vending, etc., which an accountant, of 
course, could not do. To his knowledge, several accountants 
avoided any question of rivalry or ambiguity as to instructions 
by making the subscribers and first directors from their own 
staffs and transferring shares to the interested parties after 
incorporation. Mr. Ross agreed that the matter should be 
clarified between the two professions. 


Enemy Property 

A NEW Probate Practice Note on enemy property, 
reproduced at p. 340, post, is of interest to those dealing with 
the estates of persons who died resident in certain enemy and 
former enemy territories, or where the applicant for a grant 
of administration is similarly resident. The requirements 
which have operated since war began have now been 
considerably modified. It must be pointed out, however, 
that there may be cases not covered by the Practice Note 
where it will be necessary on distribution of the estates of 
deceased persons to have regard to the various orders made 
by the Board of Trade pursuant to the Trading with the 
Enemy Act, 1939, the Treaty of Peace (Italy, Roumania, 
Bulgaria, Hungary and Finland) Act, 1947, and the 
Distribution of German Enemy Property Act, 1949. Even 
though a beneficiary is now resident in a country which has 
never been enemy territory, it may well be, if he is a national 
of a country to which these orders apply, that his interests 
will be affected by this legislation, and care should be taken 
in appropriate cases to ascertain whether such a person has 
at any time been resident in enemy or ex-enemy territory. 
It is understood that the Administration of Enemy Property 
Department will be prepared to answer inquiries in cases of 
doubt. 
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The Committee on Weights and Measures 
Legislation 

A UNANIMOUS report has been published by the Committee 
on Weights and Measures Legislation, which was appointed 
in October, 1948, by the President of the Board of Trade “ to 
review the existing weights and measures legislation and other 
legislation containing provisions affecting weights and 
measures and the administration thereof, and to make 
recommendations for bringing these into line with present 
day requirements.” The last full inquiry into this subject 
was carried out by a Royal Commission over eighty years 
ago. The committee’s main conclusion is that the existing 
principles of weights and measures law are sound and stand 
in no need of fundamental revision, but the present legislation 
requires codification and consolidation. The committee also 
recommends that the present requirement whereby certain 
articles of food in common consumption must be sold retail 
by weight should be extended to cover (by weight, measure or 
number as appropriate) sales of a wider range of groceries 
and provisions, certain fresh fruit and vegetables, fish, 
chocolate and sugar confectionery, a number of non-food 
commodities in every-day household use and nearly all 
alcoholic liquors. In the latter case, the recommendation 
would mean, amongst other things, that draught sales of 
wines and spirits would be required to be by standard imperial 
measures only, in the way that most sales of beer now take 
place ; and the committee has proposed the legalisation of 
certain additional imperial measures to give the trade a range 
of measures suitable for this purpose. It further suggests that 
fresh powers should be taken to apply these requirements in 
general to sales at all stages of distribution and that, whereas 
under the present law the giving in a trade transaction of 
short weight, measure or number is an offence only in retail 
sales of foodstuffs, this form of protection to the buyer should 
be extended to cover any sale of any commodity, whether 
retail or wholesale, which takes place on the basis of weight, 
measure or number. Finally, the committee considers that 
the administration of the weights and measures service 
should continue to be in the hands of local authorities and 
should continue to be financed by them. 


Professional Independence 

THE independence of those who practice in the courts of this 
country has survived many dangers and will no doubt survive 
fears expressed when the Legal Aid and Advice Act was 
passed that the State, which to some extent pays the piper, 
may some day call the tune. The danger is none the less 
inherent in the situation, even if it is so alien to the climate 
as to appear at present to be negligible. It was best put 
in relation to another profession, where there has been greater 
State intervention, by Dr. T. F. Fox in his last Croonian 
lecture at the Royal College of Physicians, on 16th May. 
In one respect, he said, the National Health Service Act had 
greatly enlarged the doctor’s freedom by rescuing the profes- 
sion from commercialism. Possibly this gain might involve 
loss in another direction; payment of the profession from 
public funds could pave the way to control, directly by 
administrators or indirectly through the purse. If public 
authorities, claiming to be the doctor’s legal masters, began 
to interfere with his professional freedom and initiative, a 
different system of payment would have to be devised. For 
years he had thought that there would be advantages if the 
sums allocated for the remuneration of doctors in the National 
Health Service were paid to a professional guild, which would 
distribute them to its members, in salaries or otherwise, as 
it thought fit. 
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RELIGION AND CUSTODY 


BELIEVING, as they do, that theirs is the one true religion for 
all men, it is hardly surprising that Roman Catholics should 
wish to preserve their people, and their people’s unborn 
children, from deprivation of the “true faith’’ and from 
the misfortune of “‘heresy.’’ It is for them the merest 
charity. Tor this reason they discourage ‘‘ mixed marriages ”’ 
and permit them only upon the condition, inter alia, that the 
non-Catholic partner shall sign an undertaking that the 
children be brought up in the Roman Catholic religion. 

Such an undertaking is no doubt binding in conscience, 
but it is implicit in the terms of s. 1 of the Guardianship of 
Infants Act, 1925, as interpreted in the recent decision of the 
Court of Appeal in Re Collins (an Infant) (1950), 94 Sor. J. 352, 
that it has no force whatever in law. 

This, indeed, was always so, but before 1925 the reason 
was a different one. There was before 1925 a rule of the 
common law, based upon public policy, that a child should 
be brought up in the religion of its father. It was also clear 
from a long line of authority that a father could not give up 
his legal rights in that respect by agreement because that 
would be an agreement contrary to public policy. Moreover, 
it was held in Hawksworth v. Hawksworth (1871), L.R. 6 
Ch. 539, that the paramountcy of the father’s religion was not 
affected by his death. The rule and authorities are to be 
found in the case of Andrews v. Salt (1873), L.R. 8 Ch. 622. 
In that case a Roman Catholic father had agreed before 
marriage that the boys should be brought up as Catholics 
and the girls in the Church of England. The father’s own 
religion was, of course, prima facie paramount in regard to 
both boys and girls, but it was held that a father could 
“lose ’”’ his rights and that an agreement to abandon them, 
though itself invalid, would be evidence of such loss: 
“... it is clear, however ’’ (said Mellish, L.J., delivering the 
judgment of the Court of Appeal in Chancery) “‘ that a father 
may, by his conduct, lose his right even in his own lifetime, 
and much more after his death; and after giving the case 
the best consideration in our power we have come to the 
conclusion that Thomas Andrews and the present appellant 
have by their conduct lost the right of requiring the plaintiff 
to be removed from the custody of the Fleetcrofts for the 
purpose of being educated as a Roman Catholic. Not only 
did Thomas Andrews promise his wife that any girls they 
might have should be educated as Protestants, but practically 
that promise was carried out, without objection or serious 
opposition, until the plaintiff was nearly nine years old.” 

Re Agar-Ellis ; Agar-Ellis v. Lascelles (1878), 10 Ch. D. 49, 
decided five years later, was the converse case to Andrews v. 
Salt, the Roman Catholic party being the child’s mother and 
the father, a Protestant, having entered into the usual under- 
taking to bring up the children of the marriage in the Roman 
Catholic religion. Apart from the undertaking the father 
had done nothing to show that he consented to the children 
being brought up otherwise than as Protestants, and the 
mother had, on the contrary, secretly and against their father’s 
known wishes, brought them up as Catholics. On the father’s 
application an order was made for the children to be educated 
as Protestants. There is nothing surprising in the decision, 
having regard to the previous authorities, but it is equally 
not to be wondered at that an unfortunate impression was 
created in Roman Catholic minds, especially in view of the 
severe words used by Vice-Chancellor Malins with regard to 
the mother’s conduct and the sanctity which the law was 
commonly thought to attach to a contractual obligation. 

In addition to this principle, it was (and is) the law that the 
mother of an illegitimate infant has, unless she forfeits it by 


her conduct, a natural right to its religious education and 
custody which will be regarded by the court (RX. v. New (1904), 
20 T.L.R. 584; R. v. Nash (1883), 10 Q.B.D. 236). 

It was in this state of the law that the Guardianship of 
Infants Act, 1925, was passed. Section 1 of the Act provides 
as follows: ‘‘ Where in any proceeding before any court .. . 
the custody or upbringing of an infant . . . is in question, the 
court, in deciding that question, shall regard the welfare of 
the infant as the first and paramount consideration, and shall 
not take into consideration whether from any other point of 
view the claim of the father, or any right at common law 
possessed by the father, in respect of such custody [or] 
upbringing . . . is superior to that of the mother, or the claim 
of the mother is superior to that of the father.’’ It iseverywhere 
regarded as being a necessary corollary of ‘‘ custody or 
upbringing ”’ that the person having charge of a child has the 
right to choose the religion in which the child shall be 
instructed. It was suggested in Andrews v. Salt, supra, that, 
in spite of being in the custody of Protestants, the child might 
be brought up as a Catholic, but Mellish, L.J., remarked that 
“this would for obvious reasons be a most injudicious and 
improper mode of education. If she is to remain with the 
Fleetcrofts it seems to us obvious that she must be brought 
up as a Protestant.’’ Moreover, Slesser, L.J., with the words 
of the Act before him, concluded, in Re Carroll |1931) 1 K.B. 
317, that ‘“‘ to-day, as between father and mother, the court 
may decide on the basis of the welfare of the infant which 
religious education it shall be given.’ It is difficult to see 
that this is a necessary conclusion, for one knows of cases where 
parents or foster-parents have, with the greatest conscientious- 
ness, brought a child up in a religion other than their own, but 
no doubt the court would be unwilling to order a course which 
it was unable to supervise. However this may be, one cannot 
help but feel that a distinction has been lost between religion 
and custody, for religion is, in most lay quarters at least, 
regarded as a matter of status and as importing a personal 
right, vested in the individual, to be educated in the religion 
into which he has been baptized. It is perhaps a sign of the 
changing “‘ social philosophy ”’ of our day that religion is now 
looked on only as an element of welfare. 

The Act of 1925, then, radically alters the situation. It does 
not, however, abrogate altogether the ¢ommon-law rules 
which we have mentioned. For one thing, it was held in 
Re Carroll, supra, that it did not deprive the mother of an 
illegitimate child of her rights since it dealt only with the 
competing claims of father and mother, an illegitimate child 
having for practical purposes no father. 

The question of a possible further limitation of the new 
rule of the paramountcy of the consideration of welfare was 
raised in the new case of Re Collins, supra. In that case the 
father was a Roman Catholic and the mother a Protestant. 
The father had undertaken to bring up the children as 
Catholics and the child had been baptized as Catholic. Both 
parents were now dead. After the father’s death the child 
lived with his paternal grandparents, although his mother was 
then still alive, but before her death the mother expressed the 
wish that the child should live with her parents and he had 
since done so. The paternal grandparents applied for custody 
in order to bring the child up in the Roman Catholic religion. 
Counsel for the applicants conceded that in a case where both 
parents were living the old rule of the supremacy of the father 
had gone, but he argued that this did not affect the rule in 
Hawksworth v. Hawksworth, supra, and that the religion of a 
dead father was still paramount. Although counsel supported 
his argument by reference to Re Carroll, supra, and also to 
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Re Thain [1926] Ch. 676 (where a father successfully claimed 
custody of his child from foster-parents, the mother being 
dead) the matter was clearly one of first impression. It was 
decided by the court against the submission of counsel on the 
footing that there was no warrant in its language for limiting 
the application of the section to a case where both parents 
were living and consequently “‘ no warrant for the paramountcy 
of the father’s religion for which counsel for the applicants 
contended.” 


It is difficult not to regret a state of the law in which free 
and solemn promises count for nothing, nor to fear that regard 
will in future be had to material welfare only. There was 
even something to be said for the old rule of the father’s 
paramountcy, for as Charles Russell, Q.C. (as he then was) 
said in argument in Andrews v. Salt, supra, ‘‘ Unity of direction 
in education is of supreme importance.”’ 


Taxation 


REMOVAL OF RESIDENCE, ETC. 


PROBABLY the most controversial clause of the Finance Bill 
is that which is to make unlawful the removal of a company’s 
residence from this country, or the doing of various other things 
which might take profits out of charge to United Kingdom 
tax (cl. 32). The transactions which are to be made unlawful 
(unless prior consent of the Treasury is obtained) are— 
(a) for a body corporate resident in the United Kingdom 
to cease to be so resident ; 
(b) for the trade or business or any part of the trade or 
business of a body corporate resident in the United Kingdom 
to be transferred from that body corporate to a person not 
so resident ; 
(c) for a body corporate resident in the United Kingdom 
to cause or permit a body corporate not so resident over 
which it has control to create or issue any shares or 
debentures ; 
(d) for a body corporate resident in the United Kingdom 
to transfer to any person, or cause or permit to be transferred 
to any person, any of its shares or debentures in a body 
corporate not so resident over which it has control. For 
the purposes of paras. (c) and (d), ‘‘ control’’ means the 
power of a company to secure that the affairs of the other 
company are conducted in accordance with its wishes. 
It has long been established that a body corporate is 
resident where the central management and control of its 
trade or business is exercised. This principle is declared in 
sub-cl. (4). The usual test of central management and 
control is that of the place where the board of directors meet. 
There is a proviso to the sub-clause to the effect that if a 
company has already been treated for tax purposes as resident 
or ordinarily resident in the United Kingdom, it is to be 
presumed, until the contrary is proved, that it continued at 
all times thereafter to be resident. Accordingly, if a company 
wishes now to contend, for the first time, that it is resident 
abroad, the onus of proof will be on the company in any 
question as to infringement of the present provisions. 

Dealing in detail with the specific transactions which are 
to be made unlawful without Treasury consent— 

(a) Transfer of residence. Although this is often loosely 
called “‘transfer of domicile,’’ it is really nothing of the sort. 
The domicile of a company is the place of its incorporation, 
and that cannot be changed. Domicile is of importance in 
relation to tax only on the question of whether foreign 
investment income which has not been brought to this 
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Re Collins has become the more interesting since the 
Tilson case was decided in the Irish Supreme Court in August 
last year. No authoritative report appears yet to be available 
in England, but it is clear that the Irish judges held an 
ante-nuptial agreement to bring up the children as Roman 
Catholics to be enforceable. Murnaghan, J., is said to 
have remarked that ‘‘the archaic law of England, rapidly 
disintegrating under modern conditions, need not be a guide 
for the fundamental principle of a modern State.’’ Without 
being influenced by this gratuitous vituperation, one may be 
permitted to say at least that the decision was a reasonable 
one in a country in which public opinion regards religion as a 
matter of objective truth. The Irish decision in fact throws 
into relief the fact that English public opinion does not so 
regard religion and that English law, keeping step with 
public opinion, is not prepared to modify its rigour for the 
benefit of a minority. A.L.P. 


FINANCE BILL, 1951—II 


country is assessable to tax. By far the more important 
question is that of the company’s residence. If resident 
abroad, none of its foreign income, whether arising from a 
foreign business or other source, is subject to United 
Kingdom income tax or profits tax, and it is that fact which 
makes residence abroad attractive to companies whose 
business is carried on abroad. Of course, dividends 
receivable by shareholders resident in the United Kingdom 
are subject to income tax, with relief in respect of foreign 
tax paid by the company, and if the dividends are received 
by a company resident here, they do not count as franked 
investment income for profits tax purposes. Accordingly 
there are advantages and disadvantages in foreign residence. 
However, companies with businesses abroad are finding it 
desirable to emigrate, and probably the most compelling 
reason is avoidance of profits tax on distributed profits. 

(b) Transfer of trade or business. It would clearly be 
ineffective to forbid transfer of a company’s residence, if 
it could instead transfer its overseas business to a subsidiary 
company formed and resident abroad. The prohibition 
against transfer is wide enough to cause an offence to be 
committed when a genuine sale of a business to a person 
resident abroad takes place. Care must be taken in such a 
case not to overlook the requirement of prior Treasury 
consent. 

An investment company is to be treated as carrying on 
a business. In consequence, none of its investments 
(which would rank as a “ part of a trade or business ”’) 
is to be transferred to a non-resident without Treasury 
consent. This does not apply, however, to a sale through 
a stock exchange, whether here or abroad, to someone 
other than a non-resident company controlled by the 
investment company. 

(c) Issue of shares or debentures. All issues of shares 
or debentures, whether to a resident or a non-resident, 
by a non-resident company controlled by a resident company, 
are forbidden, without Treasury consent. Without this 
prohibition, a resident company controlling a non-resident 
might have been able to effectively transfer control to some 
non-resident, without transferring its shares (which is 
forbidden under the next paragraph), but simply by giving the 
non-resident a controlling holding by means of a new issue 
(perhaps a bonus issue). The prohibition does not extend 
to securities given by the non-resident company for ordinary 
banking facilities. 
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(4) Transfer of shares or debentures. A company resident 
here controlling a non-resident company may not transfer 
its shares or debentures (or any beneficial interest therein) 
in the non-resident company to any person at all, whether 
resident here or not, except with prior Treasury consent. 
The only exception is a transfer for the purpose of enabling 
a person to be qualified to act as director. 

In interpreting cl. 32, the words “‘ share, debenture ”’ 
and “‘ director ’’ are to have the same meanings as those 
assigned to them by s. 455 of the Companies Act, 1948. 

An offence will be committed by any person who does 
something which is unlawful under this clause, or who is a 
party to the doing of any act leading to the commission of 
an offence. A director of an offending United Kingdom 
company is presumed to be a party to the offence, unless 
he proves that the act in question was done without his 
consent or connivance. Further, a director is presumed, 
unless the contrary is proved, to know that an act leading 
up to the commission of an offence was such an act. 

Penalties for an offence under the clause are to be 
imprisonment for up to two years, a fine not exceeding 
£10,000, or both. If the offender is a United Kingdom 
company, the fine may be increased to three times the total 
income tax and profits tax paid or payable for the last 
three years. 
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SALES BETWEEN ASSOCIATED PERSONS 

When a sale takes place between associated persons, and 
the tax liability of one of them is affected by the sale, but 
that of the other is not, it has sometimes been possible to 
minimise tax liability by selling at a different price from 
true market value. For example, a furniture manufacturing 
company, wholly owned by one man, might sell to that man 
furniture for his domestic use at a nominal price, thus 
eliminating tax liability on the proceeds of sale. Or vice 
versa, where the receipt is not liable to tax in the seller’s 
hands, but the payment ranks as an expense of the buyer’s 
business, the price might be made somewhat too high, so as 
to obtain the maximum deduction. So apparent was this 
avenue of evasion in cases of a company not resident in the 
United Kingdom selling to its subsidiary resident here, that 
there has for long been a rule (General Rule 7 of the Income 
Tax Act, 1918) for assessing the profits of a non-resident 
controlling a resident where transactions between them 
produced an unduly low profit to the resident. 

Clause 33 of the Finance Bill is to abolish General Rule 7 
(which was too restricted in its operation) and to put in its 
place a general provision whereby the true market value 


Costs 





WE have considered in some detail the costs in relation to 
Privy Council appeals in so far as the appellant is concerned, 
and we will now discuss the costs to which the respondent is 
entitled. 

Once again, the only costs which are taxable in this country 
are those relating to the English proceedings, so that where the 
printing of the record or the drawing and printing of the cases 
of the respective parties are done abroad, in the dominion or 
colony from the judgment of the courts of which the appeal 
is being brought, then the costs incidental to such printing 
will not form part of the costs taxable in the Privy Council 
Taxing Office. 

The first intimation that the respondent’s English solicitor 
will get of the impending appeal, normally, is a letter from the 
respondent’s colonial solicitor. The first step which he 
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is to be substituted for the price actually payable in computing 
the profits of a seller or buyer for tax purposes, where the sale 
is between associated persons and the assessable profits of 
only one of them are affected by the transaction. 

The clause is best considered under three heads: (a) to 
what transactions it applies ; (2) who are the persons concerned 
in the transaction; (c) in what circumstances the market 
price is substituted for the sale price. 

Transactions. The clause is to apply to sales on or after 
10th April, 1951. For this purpose the date of a sale is the 
time of completion or the time when possession is given, 
whichever is the earlier. It is to apply not only to sales, 
but also to lettings (except of land) and hirings, grants and 
transfers of rights, interests or licences, and the giving of 
business facilities of whatever kind (for example, services). 

Persons. The clause is to apply only to sales, etc., between 
what are called in the marginal note “ associated persons.”’ 
Either the buyer or the seller, or both, must be a “ body of 
persons,’ which means a company or other association, and 
which by definition (sub-cl. (4)) includes a partnership. 
That body of persons, whether buyer or seller, must be 
controlled by the other party to the transaction, or, if both 
are bodies of persons, it is sufficient that some other person 
controls both. ‘“Control’’ means the power of a person to 
secure that the affairs of the body of persons are conducted 
in accordance with his wishes. 

Circumstances. When transactions of the above kind take 
place between associated persons, the market price is to be 
substituted for the sale price in computing the profits of buyer 
or seller, unless the other party to the transaction is resident in 
the United Kingdom and the price enters into the computation 
of histrading profits for tax purposes. Putin another way, where 
the sale price is an element in computing the profits of both of 
them, whether as a trading receipt or as a business expense, 
there will be no substitution of market price for sale price, 
for broadly speaking what one of them gains in point of tax 
by a sale above or below market price, the other of them loses. 
It is only when the price does not enter into the computation 
of the profits of one of them, for instance by reason of his being 
resident outside the United Kingdom, that the substitution 
of market price takes place. Moreover, unless the sale price is 
too low when it is the seller whose tax position is affected, 
or too high when it is the buyer, no substitution takes place, 
for in those cases there is no avoidance of tax. 

Section 59 of the Income Tax Act, 1945, contained somewhat 
similar provisions in relation to the sale of capital assets on 
which depreciation allowances were claimed, and_ those 
provisions remain in force unaffected. C.N. B. 


APPEALS—xI 


will take in connection with the appeal will depend on whether 
the appellant has obtained leave to appeal to the Privy 
Council from the lower courts of the colony, or whether it is 
necessary to apply by petition to the Judicial Committee 
for special leave to appeal. 

Where a petition has to be presented by the appellant for 
special leave to appeal, then the solicitor for the respondent, 
upon receipt of instructions from the colonial solicitor, will 
attend at the Privy Council Office and lodge a caveat. His 
bill of costs will commence with an item of “ instructions to 
oppose ”’ for which he will be allowed a fee of 10s. His charges 
in respect of the caveat will be 5s. for drawing and copying 
the caveat and 10s. for attending at the Privy Council Office 
to lodge it. He will then be entitled to notice when the 
petition for special leave to appeal is presented by the intended 
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appellant, who will subsequently serve a copy of the petition 
for special leave to appeal on the solicitor for the respondent. 
A fee of from one to three guineas is normally allowed for 
perusing the petition for special leave to appeal, whilst the 
respondent’s solicitor will also be entitled to a fee, at the 
discretion of the registrar, for perusing the papers sent over 
from the colony. The fee actually allowed will, of course, 
depend on the length of the documents, but is usually from 
three to five guineas, and may be more in a complicated case, 
where a number of documents are involved. It is perhaps 
worth noticing here that this fee for perusal of the documents 
sent from the colony will only be allowed if the petition for 
special leave to appeal fails, for if the appeal goes on then 
the same documents as were sent over for the purpose of the 
petition for leave will form part of the record, and the 
respondent’s solicitor will then be remunerated for perusing 
the record and he cannot, of course, charge an additional 
fee for perusing the same document twice. 

The remainder of the respondent’s solicitor’s charges for 
opposing the petition for special leave to appeal can be 
adapted from the details that have already been given in 
former articles with regard to the appellant’s solicitor’s costs 
in connection therewith. They will comprise merely the 
brief of counsel to oppose the petition, and the solicitor’s 
attendance at the hearing of the petition by the Judicial 
Committee. 

As in the case of the appellant’s solicitor’s costs in connection 
with the petition for special leave to appeal, the costs thereof, 
whether of the appellant’s or the respondent’s solicitors, 
will form part of the general costs of the appeal, and where 
the costs of the appeal are awarded to one party or the other, 
then the costs incurred by the successful party in connection 
with the petition for special leave to appeal will form part 
of those costs. 

Where leave to appeal is granted by the lower court in the 
colony then the first item in the respondent’s solicitor’s bill 
of costs will be a “ retainer fee’ of 13s. 4d. This is rather 
like the fee for instructions to sue in the Supreme Court, 
and is intended to cover the work entailed in perusing the 
instructions from the solicitor for the purpose of amplifying 
the information received. The respondent’s solicitor will 
then attend at the Privy Council Office to ascertain whether 
the record has arrived in this country, since there may be 
insufficient information in the documents received from the 
colonial solicitor to enable an appearance to be entered. 
A fee of 10s. is allowed to the respondent’s solicitor for 
attending at the Privy Council Office to inquire, and a further 
fee of the same amount is allowed for attending to obtain the 
necessary particulars when notice is received from the Privy 
Council Office that the record has arrived. 


The same fees are allowed to the respondent’s solicitor as 
are allowed to the appellant’s solicitor for entering the 
appearance, namely, 5s. each for drawing the appearance 
and for notice to the opposite party’s solicitor, together with 
10s. for attending to enter the appearance. After the 
appearance has been entered then the next step will be to 
obtain and examine the record. 

As we have already seen, the record may be printed either 
in England or abroad in the colony. Where it is printed in 
the colony then the respondent’s solicitor will attend at the 
Privy Council Office for the purpose of obtaining six prints 
thereof, for, it will be remembered, in such a case the registrar 
of the lower court abroad will have had printed and trans- 
mitted to the Registrar of the Privy Council forty copies 
of the record. A fee of 10s. will be allowed for attending 
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to obtain the six prints of the record. For perusing the record 
the respondent’s solicitor will be entitled to charge a fee of 
£1 1s. for each eight quarto pages. The record printed 
abroad must conform to the Judicial Committee Rules, and if 
there is any departure from these rules then the solicitors 
for the parties will attend upon each other and agree on the 
form which the record should take. For such attendance a 
fee of 10s. will be allowed. 


On the other hand, if the record is to be printed in England, 
then the appellant’s solicitor will obtain from the Privy 
Council a copy of the record sent over from the colony and 
will attend on the solicitor for the respondent in order to agree 
the documents to be included. The respondent’s solicitor 
will be entitled to charge 10s. for this attendance, and he 
will also be entitled to a further fee of 6s. 8d. in respect of 
each twenty-five folios for perusing the manuscript pro- 
ceedings. The printing of the record is, as we have seen, the 
responsibility of the appellant, and when a proof of the 
record is ready it will be supplied to the respondent’s solicitor 
who will attend at the Privy Council Office in order to examine 
the proof with the official copy. For this he will be entitled 
to a charge of three guineas a day. Having examined the 
proof with the official copy the respondent’s solicitor will 
then go through the proof in order to correct it, and his 
fee is one guinea for each eight quarto pages in Indian 
cases and one-half of that fee for other cases. Two fees of 
10s. each may then be charged for attending on the appellant's 
solicitor with the corrected proof, and subsequently at the 
Privy Council Office in order to obtain copies. Nothing will 
be paid for these copies, of course, since the costs of the 
printing will have been borne by the appellant. 

There is nothing further for the respondent to do, after 
obtaining copies of the record, until he is served with a copy 
of the petition of appeal, for perusing which he may charge 
one guinea. The binding of the record for the use of the 
Privy Council is, as we have seen, the responsibility of the 
appellant, and the remainder of the respondent’s solicitor’s 
costs will be similar to those of the appellant’s solicitor’s, 
with which we have dealt in former articles. 

Now, as to the actual cost of an appeal to the Judicial 
Committee of the Privy Council. It will be recalled from 
our former articles that there are a number of items in con- 
nection with Privy Council appeals which depend on the 
length of the documents involved, and it is perhaps rather 
more difficult in the case of these appeals than in the case of, 
say, appeals to the House of Lords to suggest a figure that 
will serve as a general guide. Not only do the length of the 
appellant’s and respondent’s cases differ from one appeal to 
another, but, what is more material, so does the length of 
the documents comprising the record, and, if the record is 
printed in England, this fact will obviously affect the amount 
of the English solicitor’s costs very considerably. 

So far as the formal items in connection with the more or 
less routine matters relating to the appeal are concerned, 
the appellant’s solicitor’s costs in connection with these will 
amount to about £65 in most cases, but this will vary to a 
certain extent according to whether there are colonial statutes 
involved, necessitating an appendix of statutes, and whether 
the record is printed in this country or not. However, as a 
rough guide the sum of £65 will serve. To this, however, 
must be added the charges for perusing and copying the 
record, where the record is printed here, drawing and copying 
the index and examining the proofs, drawing and copying 
the petition of appeal and the appellant’s case and, where 
one is served, drawing and copying the case notice. 
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In a fairly representative appeal, these items will account 
for a further £35 to £40, so that in an average case one might 
say that the profit charges of the English solicitor in an appeal 
to the Privy Council will amount to a sum in the neighbourhood 
of one hundred guineas. This figure is, of course, mentioned 
merely as a general guide and is based on the experience of a 
large number of bills of costs over many years, and it assumes, 
further, a record of average length. Every additional 
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100 folios of documents to be included in the record will 
increase the appellant’s solicitor’s costs by from £5 to £6. 

In addition to the solicitor’s charges there are of course 
the disbursements, which will include the printing and binding 
charges, counsel’s fees and Privy Council fees. Normally, 
the disbursements will very greatly exceed the amount 
of the solicitor’s profit charges. 


TRUSTS FOR POOR RELATIONS 


THE decision of Roxburgh, J., in Re Scarisbrick {1950} 
Ch. 226, has now been reversed by the Court of Appeal (see 
p. 299, ante). This is a decision of the first importance, as 
will, I think, be seen when one or two of its implications are 
pointed out, but it is also a difficult one in that the primary 
question in the case could only be reached after a number of 
subsidiary points had been dealt with, and the segregation of 
the one from the others is not an easy task. Moreover, 
although the judgment at first instance has been reversed, 
the ratio decidendi in the Court of Appeal cannot readily be 
followed unless the decision below is first grasped, and it is 
therefore necessary to start at the beginning. 

Confined to the barest relevancies, the facts were that the 
testatrix bequeathed her residuary estate on trust to pay the 
income thereof to her daughters and her son during their 
lifetimes, and after the death of the survivor of them upon trust, 
inter alia, for such relatives of her son and daughters as in the 
opinion of the survivor of them should be in needy circum- 
stances for such interests and in such manner as such survivor 
should by deed or will appoint. The survivor of the son and 
daughters died in 1948 without having exercised the power of 
appointment and the principal question was whether the 
trust for needy relatives was a valid charitable gift or not. 

It is well known that trusts for the benefit of poor relations 
have in the past been repeatedly upheld as good charitable 
trusts and thus exempt from the consequences of the rule 
against perpetuities ; but it will be observed that the trust in 
the present case was not a trust of perpetual continuance, 
but one requiring an immediate distribution (subject only to 
the life interests, which may be disregarded for this purpose) 
of the capital and income of the trust fund among the objects 
of the trusts. On the validity of such trusts the view expressed 
in Tudor on Charities is as follows (5th ed., p. 27) :— 

“As regards gifts intended for immediate distribution 
the decisions are conflicting. In some cases it has been 
held that a gift for ‘ poor kindred’ or poor relations, like 
a gift for ‘relations,’ is to be confined to the statutory 
next-of-kin, on the footing that such a gift, not being 
charitable, would be void for uncertainty were it not so 
restricted. On the other hand there have been several 
cases in which such gifts have been charitable and not 
confined to statutory next-of-kin. . . 

The sounder view is thought to be that a gift for 
immediate distribution among poor relations, kindred, and 
so forth, is charitable except in cases where the intention 
of the donor . . . is to confine the benefit of the gift to 
statutory next-of-kin. Outside this limit, no line can be 
drawn, and the objects ought not therefore to be treated as 
less extensive where the gift is for immediate distribution 
than where a perpetual trust is intended.” 

In the case under review Roxburgh, J., adverted to this 
passage from ‘“‘ Tudor ”’ ({1950) Ch., at p. 229), but observed 


that the view it puts forward had been expressed before the 
decision of the Court of Appeal in Re Compton 1945} Ch. 123. 
This latter case was not directly on the point which arose in 
Re Scarisbrick, since the trust which there came under 
consideration was a family educational trust, but great 
reliance was placed by those whose interest it was to argue 
in favour of the validity of the trust on the “ poor relations "’ 
cases, and these latter cases were the subject of certain 
observations contained in the leading judgment delivered by 
Lord Greene, M.R. Thus, after referring to the rule that no 
gift can be charitable unless it has the necessary public 
character—a rule which has since been underlined on more 
than one occasion by the House of Lords-—Lord Greene 
observed (|1945| Ch., at p. 129) that when it came to the 
“poor relations ’’ cases, the essential nature of this require- 
ment was perhaps not as clearly appreciated a hundred and 
fifty years ago as it is to-day. In regard to those cases, 
Lord Greene expressed the tentative view (at p. 132) that 
there might perhaps be some special quality in gifts for the 
relief of poverty which placed them in a class by themselves, 
but however that might be the final conclusion he reached 
was that the “ poor relations’ cases were anomalous, and 
he preferred to let them remain as such rather than to extend 
the anomaly to the different class of case with which the Court 
of Appeal were concerned in Re Compton. 

So far, at any rate, there is clearly no discord between 
the view put forward by ‘“ Tudor”’ and the decision in Ke 
Compton, but in the course of his examination of the “ poor 
relations ”’ cases in his judgment in Re Compton, Lord Greene 
had referred particularly to two decisions’of some antiquity, 
viz., Isaac v. Defriez (1754), Amb. 595, and Attorney-General v. 
Price (1810), 17 Ves. 371. In Isaac v. Defriez a gift of two 
annuities to the poorest relations of the testator and his 
wife was upheld as a good charitable bequest. In Afforney- 
General v. Price the trust was contained in a devise and 
direction forever to divide the sum of {20 a year amongst 
the testator’s poor kinsmen and kinswomen and their off- 
spring, and of this trust Sir William Grant, M.R., said : “* This 
seems to be just as much in the nature of a charitable bequest 
as {that in Jsaac v. Defriez}. It is to have perpetual con- 
tinuance, in favour of a particular description of the poor ; 
and it is not like an immediate bequest of a sum to be dis- 
tributed among poor relations.”’ In regard to these cases, 
and Lord Greene’s treatment of them in Ke Compton, 
Roxburgh, J., observed that it had not there been necessary 
to discuss the validity of the distinction between trusts for 
poor relations having perpetual continuance on the one hand 
and similar trusts for immediate distribution on the other, 
or the conflict of authority which existed with regard to the 
second class of case, and Lord Greene had not done so: “ he 
declined to overrule the cases cited to him, all of which seem 
to belong to the first class, mainly by applying the principle 
of stare decisis.” (One may note, in passing, that the 
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application of this principle in this particular instance has 
since received formidable reinforcement from Lord Simonds : 
see Oppenheim v. Tobacco Securities Trust Co., Ltd. |1951} 
1 All E.R. 31, at p. 35.) 

But however that may be, Roxburgh, J., was of opinion 
that the principle of stare decisis had no application to the 
case before him. In his view the decisions on “ poor 
relations ’’ trusts where there is no perpetuity had long been 
conflicting, and that circumstance displaced the principle 
and left him free to decide the case before him on its merits, 
and his judgment was that the trust was not a good charitable 
trust. This part of the judgment may be summarised as 
follows :— 

(1) It was doubtful whether the distinction drawn in 
this regard by Sir William Grant, M.R., in Atorney-General 
v. Price between trusts of perpetual continuance and 
trusts for immediate distribution was as a whole consistent 
with the reasoning of Lord Greene, M.R., in Re Compton, 
but, at any rate, that part of it which related to trusts 
for immediate distribution was in full accord. 

(2) In the case of trusts for poor relations having per- 
petual continuance the courts had, rightly or wrongly, 
uniformly regarded the necessarily fluctuating body of 
recipients, not as a class standing in a personal relationship 
to the donor, but as constituting a particular section of 
poor people ; but where the distribution was to be com- 
pleted within the perpetuity period, there was no such 
uniformity. 

(3) To regard the class of recipients under the latter 
kind of trust, not as beneficiaries under a family trust, 
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but as a particular section of the poor, would be to defy 

not only the distinction drawn by Sir William Grant, 

but also that of the Court of Appeal in Re Compton. 

(4) The trust, accordingly, in the learned judge’s view 
failed as to the gift of residue directed to be distributed 
amongst the relations in needy circumstances of the 
testatrix’s children. 

Two points may be made in regard to this decision at this 
stage. First, the decision stands or falls on the validity 
of the distinction between trusts of perpetual continuance 
and trusts for immediate distribution, which Roxburgh, J., 
felt himself bound to extract from the excerpt from the decision 
in Attorney-General v. Price cited above (although the state- 
ment of this distinction was unnecessary for the actual 
decision in that case). It is clear from a perusal of his judg- 
ment as a whole that Roxburgh, J., considered that the 
existence of this distinction had been recognised and its 
validity upheld (although once again in the course of observa- 
tions which were strictly obiter) by Lord Greene in Re Compton. 
But, secondly, if the statement of this distinction is accepted 
as having been made obiter, there is no conflict (such as 
Roxburgh, J., perhaps suggested to exist) between the 
statement in “‘ Tudor’ quoted above and the subsequent 
decision in Ke Compton, which, as has been seen, was not a 
case directly concerned with trusts for the benefit of poor 
relations. 

This is the background for the examination of the Court 
of Appeal’s decision in Re Scarisbrick, comment on which 
must wait until next week. 

“ABC” 


RIGHT TO RE-ENTER PART OF AGRICULTURAL 
HOLDING 


Tue defendant in Coates v. Diment {1951} 1 All E.R. 890 
(C.A.) may well have left the court feeling that, if he had not 
exactly hit his landlord for six, he had come as close to so 
doing as circumstances permitted. The issues raised were 
only four in number, and the decision on the first was sufficient 
to conclude the action in favour of the defendant tenant ; 
but Streatfeild, J., went on to consider, with thoroughness, 
the other three, deciding them all in favour of the tenant ; 
and his judgment of one of these in particular deserves the 
careful attention of anyone concerned in drafting the lease 
of an agricultural holding which reserves a right to resume 
possession of part of the premises for a specified purpose. 
The action was for possession of two fields and a withy 
bed which were part of a farm let to the defendant by the 
plaintiffs’ predecessor in title in 1939, the tenancy being from 
year to year. The very first clause of the agreement gave the 
landlord the “right to re-enter at any time without notice upon 
such land as he may require for building sites or planting or other 
purposes paying compensation for growing crops and making 
a fair abatement in rent thereon.”” The plaintiffs bought the 
reversion in 1950 and before completion the vendor served 
on the defendant “‘ one month’s notice from the date hereof 
... to quit and deliver up to me the two fields, etc.,... as I 
wish to allow the new landlords Messrs. J. W. Coates and 
Krank Crew to enter upon the said lands for the purpose of 
effecting preparatory works for which permission has been 
granted to them under the Town and Country Planning 
Act, 1947 . . . dated June 13, 1950.” (Planning permission 
had in fact been granted to the purchasers to use the land for 


constructing a sports stadium.) The defendant wrote to 
the vendor (still his landlord) on 7th July: (@) saying that he 
was advised that the clause sought to be operated (i) was void, 
and (ii) would not justify the notice if it were not void and 
() demanding, without prejudice, arbitration “ on all questions 
arising and claim the protection of the Act against operation 
of notices to quit without the consent of the Minister of 
Agriculture and Fisheries,’ and accordingly enclosing (i) a 
counter-notice under the Agricultural Holdings Act, 1948, 
s. 24 (1), and (ii) a notice requiring arbitration as to the 
reasons stated in the notice to quit under the Agriculture 
(Control of Notices to Quit) Regulations, 1948. 

No arbitration took place. The sale was completed on 
21st September and the writ issued on 6th October. 

The first two points taken concerned tlie contention that 
the clause was void, altogether or so far as it gave a right 
of re-entry. The argument advanced for the tenant on the 
first point was that, when the agreement was made, thie 
Agricultural Holdings Act, 1923, governed the situation ; 
that s. 27 of that Act, authorising notices to quit part for 
certain purposes, had provided that the provisions respecting 
compensation should apply to the part concerned (as well 
as that the tenant should be entitled to a reduction of rent) ; 
that s. 50 said that any contract by virtue of which the tenant’s 
right to claim compensation was taken away or limited 
should to that extent be void; and that as the clause, by 
giving a right to re-enter at any time, negatived a right to 
claim for disturbance under s. 12, of which, by subs. (7) (), the 
tenant could give notice not less than one month before the 
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termination of the tenancy, it limited the tenant’s right. This 
had, in fact, been decided in Re Disraeli’s Agreement 1939) Ch. 
382, which Streatfeild, J., followed, adding that the right to 
claim compensation for increased value under s. 9 of the 1923 
Act would also be taken away, as there again the tenant had to 
serve notice of intention before the termination of the tenancy. 

The answer sought to be made to this contention was that 
the 1923 Act had been repealed ; it being argued, as the learned 
judge put it, “that the death of the slayer brought to life 
a provision which had never been hitherto alive.’’ The 
repealing provision (the Agriculture Act, 1947, s. 33 (e)) 
did indeed enact that s. 50 of the Agricultural Holdings Act, 
1923, should cease to have effect, but Streatfeild, J., 
considered that what that meant was “cease to have effect 
with respect to any future coitracts.”” The learned judge 
went on, however, to decide whether, if he was wrong about the 
effect of the repeal, the present statute, the Agricultural 
Holdings Act, 1948, avoided the clause in so far as it gave the 
landlords a right of re-entry. For the 1948 statute contains 
no sweeping prohibition of contracting out corresponding to 
s. 50 of that of 1923. 

But, as was pointed out, the 1948 Act still gives the tenant, 
(i) rights to compensation in respect of a severed part (s. 60) 
corresponding to those formerly conferred by the Agricultural 
Holdings Act, 1923, s. 27, supra; (ii) a right to compensation 
for disturbance (s. 34) with provision for notice not less 
than one month before the termination of the tenancy 
if more than a year’s rent was claimed (subs. (2), proviso (c), 
roughly corresponding to s. 12 (7) (+) of the 1923 Act, 
supra) ; (ili) a right to compensation for increased value 
(s. 56), successor to s. 9 of the 1923 Act, supra; and (iv) an 
all-important prohibition of contracting out (s. 65 (1)) 
which, while it had “no specific fellow’”’ in the 1923 Act, 
substantially reproduced s. 33 of the Agriculture Act, 1947. 
So the position was, it was held, that cl. 1 of the tenancy 
agreement, being one which would prevent the tenant from 
setting in motion the machinery by which to claim compen- 
sation of various kinds, was certainly void in so far as it gave 
the landlord a right of re-entry, even if the 1948 Act governed 
the situation. 

By way, one might put it, of ohzter upon obiter, Streatfeild, J., 
remarked that even if the landlordcouldhave saved the situation 
by giving more than one month’s notice (so that the tenant 


‘ 


SOLICITORS’ 


JOURNAL [Vol. 95] 331 


could prepare claims) he had not done so: the notice was one 
month less one day. Presumably the notice was not served on 
the date it gave: cf. Crate v. Miller |1947) K.B. 946 (C.A.), in 
which observation was made on a notice mentioning “ the 
date hereof,’ not “receipt hereof.” 

At all events, the decisions on these two points bring out 
the fact that, while the Agricultural Holdings Act, 1948, s. 33, 
providing for reduction of rent when possession is resumed 
of part of a holding either for boundary adjustment, ete., 
purposes or in pursuance of a provision in the tenancy 
agreement, reads as if approval were thereby given to any 
such provision, and s. 31 (2), setting out a number of objects 
for which a “ not invalid ’’ notice to quit part may be given, 
both go some way to suggest that such notices will be effective 
regardless of length, thisis not the case. And where a provision 
in the agreement is to be relied on, draftsmen must be careful 
to see that it does not limit the tenant’s statutory rights, 
which it will do if it does not expressly give the tenant at least 
a month in which to serve notices. 

The third point considered is not strictly speaking a landlord- 
and-tenant one; it was held that the purposes of a sports 
stadium were not “other purposes ’”’ ejusdem generis with 
the preceding “ building sites or planting"; the use of the 
land for such stadium (including a motor cycle speedway) 
within a quarter of a mile of the farmhouse was beyond what 
the agreement had contemplated. 

Lastly, Streatfeild, J., upheld a contention that the service 
of the counter-notice under s. 24 (1) of the Agricultural Holdings 
Act, 1948, had, by virtue of the Agriculture (Control of Notices 
to Quit) Regulations, 1948, effectively suspended the operation 
of the landlord’s notice (if valid). It may be that the section 
is not readily associated in most people’s minds with a notice 
to resume possession of this sort ; but it does in terms specify 
. or part of a holding ’’; reg. 4 authorises the tenant to 
serve, not the usual counter-notice, but one “ requiring any 
question arising out of the reasons stated in the notice ”’ to 
be determined by arbitration when the reason is one of those 
set out in reg. 5; and of these reasons one is ‘that the land is 
required for a use, other than for agriculture, for which 
permission has been granted under the enactments relating 
to town and country planning .. . "’, while reg. 7 suspends 
the operation of the notice to quit until the termination of the 
arbitration. ‘ R. B. 
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HERE AND THERE 


WHO GOES HOME ? 


WHEN last the members of the House of Peers dispersed, it 
was intimated that it was good-bye to their temporary 
accommodation in the King’s Robing Room, for by 29th May 
their true proper abode would be ready for their return to it. 
At that moment there still seemed to be quite a lot of work 
to be done in the process of rehabilitation, renovation 
or what you will to restore their Chamber to its old glittering 
pre-blitz glory. The floors were still bare, without Woolsack 
or benches, but the process of reorientation had gone as far 
as the removal of the Speaker’s Chair placed where the Bar 
of the Lords’ House had formerly been and the re-erection of 
the Throne where the Commons’ House had set its Bar, for 
in converting the Chamber to their use they had effected a 
complete turnabout. Round the Throne the scarlet and gold 
carpet already glowed brilliantly, while the hitherto blackened 
rails of the gallery shone golden and glittering. I am ill at 
dates and I cannot precisely recall, in the confusing welter of 
destruction that was going on in the early nineteen-forties, 
just when it was that the Lords migrated, but it must be 
about ten years, long enough for a good many changes to be 
recorded in the new Burke's Peerage, and many new Lords will 


enter the home of their Order as strangers, regretting it may 
be the lost cosiness they have known in the little homely 
Chamber of their exile. Still, they may perhaps comfort 
themselves with the reflection that, be it ever so regal, there’s 
no place like home. Sometimes one almost wondered whether 
the Lords ever really would get back. Nothing is so permanent 
as a temporary expedient. After nigh on thirty years of 
Irish legislative independence the Dail is still meeting in its 
first temporary chamber in Leinster House. 


THE APPELLATE COMMITTEE 
Anp that brings us to another temporary expedient which 
must be giving rise to earnest discussions in high places. 
What is going to happen to the Law Lords now? Is the 
Appellate Committee drawing towards its end? Once again 
let us rehearse its history. When the bombs were falling all 
over London the Law Lords went on hearing appeals in the 
Chamber as they had always done. Occasionally when 
imminent danger was signalled they adjourned with obvious 
reluctance and withdrew to the not very heavily reinforced 
shelter of Black Rod’s rooms, though on these occasions 
Lord Wright rather preferred to reconnoitre the situation in 
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the open air. No one then thought of establishing an Appellate 
Committee which could have sat secure in some impenetrable 
inner apartment. But all this was in Lord Simon’s Chancellor- 
ship and he had strong constitutional views on the subject. 
It took the horrors of peace to shift the Law Lords from 
their chamber. In May, 1948, work was going on to sink a 
new boiler-house below the Embankment gardens just under 
the windows of the Lords’ temporary chamber and _ this 
involved a great racket of pile driving. While the pile driving 
was going on appeals could not be heard, in the most literal 
sense, so to expedite the work the Law Lords obligingly 
moved on again to a rather pleasant committee room over- 
looking the river. There they inaugurated the system of 
hearing arguments as a committee of the House, returning to 
the Chamber technically to report their decision and to 
deliver their opinions on their report. Save on one or two 
occasions this system has persisted ever since, for though the 
boiler-house has long been in working order, the repairs and 
redecorations in the Royal Gallery adjoining the King’s 
Robing Room are apt to be not altogether noiseless. 


WHAT NEXT? 
Now why should not the Appellate Committee become a 
permanent institution ? Its deliberations not being interrupted 
by the necessity of leaving the House clear for legislative 
business, there is an unbroken sequence of full working 
days for the Bar. Moreover, a spacious committee room 
allows them far more latitude and elbow-room to spread 
themselves and their books than the curiously exiguous space 
to which the dignity of the Upper House has traditionally 
confined them in its precincts. Those are the obvious con- 
veniences of the new arrangement, but the obvious is hardly 
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ever the main factor in any problem. In the first place, as 
Lord Jowitt himself pointed out on the inauguration of the 
Appellate Committee, the Law Lords sit, not as a particular 
group of judges, but as the House itself. The House, he said, 
was enriched by their presence and if they habitually sat in 
committee at the same time that the House sat for legislative 
business, it would be impossible for them to attend it, and 
that would be a great loss. Lord Simon held this view with 
particular force and conviction. In his opinion no ex-Lord 
Chancellor could reasonably be expected to forego attendance 
at the legislative sittings and in fact he has steadfastly 
abstained from taking any part in the work of the Appellate 
Committee, one may add, to its no small loss. He was also 
strongly of the opinion that the new arrangement would 
gravely prejudice the office of Lord Chancellor, since once it 
ceased to be normal for the Lord Chancellor of the day to 
preside at the hearing of appeals, there was no guarantee that 
the appointment would be confined, as it should be, to 
distinguished lawyers of the highest attainments. The 
Chancellorship would tend to become just another political 
office, a sort of Ministry of Justice, which might be given to 
any politician of little or no standing in the profession. The 
possibility is by no means fanciful and in June, 1949, Lord 
Jowitt reaffirmed his assurance that the Appellate Committee 
was designed to meet “‘ the emergency caused by the building 
operations now in progress.” Immediate convenience has, 
however, a beguiling power and it will be interesting to see 
what is the ultimate outcome of its influence on the present 
problem. The notice given to those engaged in the next 
appeals for hearing seems to indicate that the Committee is 
not going to expire just yet. What will Lord Simon say 
about it ? 
RICHARD ROE, 


REVIEWS 


Russell on Crime. A Treatise on Felonies and Misdemeanors. 
Tenth Edition. By J. W. Ceci, Turner, M.C., M.A., 
LL.B., of the Middle Temple, Barrister-at-Law, Fellow of 
Trinity Hall, Cambridge. 1950. London: Stevens & Sons, 
Ltd. Two volumes, £10 10s. net. 

Two things are immediately apparent on the reviewer's 
first inspection of this edition of “‘ Russell.’ The first is that 
the price is 10 guineas and the second is that the familiar 
name of Sir William Oldnall Russell has disappeared from the 
title page. 

While making no comment on the first change, it must be 
recorded that the second is entirely justified. Sir William 
Oldnall Russell was personally responsible for the first two 
editions only (1819 and 1826-28) and the book has gone 
through a lengthy period of transformation. Tor instance, 
the eighth edition (1923) contained 457 pages on jurisdiction, 
procedure and evidence, but these were entirely omitted from 
the ninth edition (1936). The editor of the tenth edition 
breaks with tradition in a more striking way by “ giving 
much greater prominence to the historical development of 
the more important crimes’ and by “ indicating the factors 
which have contributed to the development of so much of 
our criminal law, in order that true legal principle may not 
be obscured and choked by the cultivation of supposed 
precedents from dicta of the courts which when uttered were 
not intended to be taken as considered statements of general 
application.” In achieving this avowed purpose Mr. J. W. 
Cecil Turner has rewritten much of the old “ Russell” and 
has inserted a number of admirable monographs on points of 
principle untouched by earlier editions. 

The practitioner will ask at once whether ‘‘ Russell’ has 
lost any of its value to him; whether there has been any 
weakening of the traditional, authoritative exposition of the 
content of the individual crimes. The reviewer is emphatic 
that this has not happened. The familiar ‘‘ Books’ have 
become “ Parts’ but the familiar crimes are still there, with 
statutory provisions and decided cases given in detail with 


remarkable lucidity and brought up to date by the editor with 
an accuracy and comprehensiveness which, in a work of this 
size and after an interval of fourteen years, command the 
most respectful admiration. 

In passing, it must be said that a nonsense has been 
perpetrated in the Table of Contents and in the text, with 
the result that attempting, conspiring and inciting, and 
parties to crime, which appeared in Book XII in the previous 
edition, now find an incongruous place in Pt. 11 under the 
heading ‘‘ Public Nuisances and Offences relating to Trade.” 
A large number of pages at the end of vol. II are consequently 
disfigured by the mappropriate running headline ‘‘ Public 
Nuisances.”’ Again, ‘“‘ Conspiracy and Incitement to Murder ”’ 
is wrong as a heading for pp. 687 to 700, and “‘ Killing and 
Maiming Cattle,’’ on pp. 1653 to 1665, is hardly appropriate. 

However, those in practice may rest well assured of the 
continued value of the traditional part of “‘ Russell,” and the 
reviewer is confident that they will welcome the new approach 
to the fundamental principles of criminal law introduced by 
Mr. Turner. We now find, in the chapter on criminal 
responsibility, a constructive treatment of mens rea, and, 
under homicide, a critical, if controversial, consideration of 
malice aforethought, which, as such, claimed only two pages 
in the previous edition. The whole section of the book 
dealing with larceny has been recast and the chapter on 
attempts has been rewritten. Three appendices have been 
added, including one on Mr. Turner’s well-loved Case of 
Ashwell. The result is not only of absorbing interest to the 
academic lawyer, but of first-rate value to everyone concerned 
in the administration of criminal law. After all, it must be 
remembered that Mr. William Oldnall Russell (as he then was) 
wrote in 1819 with the determined aim of “supplying 
information to those who in a judicial character may be called 
upon to carry the criminal law into operation ; as well as to 
those who may be engaged in the prosecution or defence of a 
party indicted.” The words are those of the original author, 
the italics are the reviewer's, but the sentiments are 








[O 


a 








May 26, 1951 THE 


undoubtedly Mr. Turner’s. And the task he has set himself 
has been carried out in a masterly fashion. 

One may tease Mr. Turner on such details as the inclusion 
of child destruction in the list of homicides (p. 445), on the 
suggestion (p. 446) that the killing of a child in its mother’s 
womb may be infanticide, on the inclusion of concealment of 
birth in the chapter on homicide (p. 655), on his rather slender 
treatment of corporations (p. 76), and on his retention of a 
few outmoded crimes such as hindering the exportation of 
corn (p. 1775). But his triumph in incorporating his own 
logical and convincing analysis of principle into the framework 
of “‘ Russell” defies such pin-pricks and amply justifies the 
publishers’ claim that that this ‘‘ will undoubtedly become 
known as a famous edition of a great classic.”’ 


Ryde on Rating. Ninth Edition, with Supplement. By 
MicHAEL E. Rowe, K.C., M.A., LL.B., of Gray’s Inn, 
Barrister-at-Law, HARoLp B. WILLIAMs, K.C., LL.D., of 
the Middle Temple, Barrister-at-Law, WILLIAM L. Roots, 
B.A., of the Middle Temple, Barrister-at-Law, and CLIVE G. 
TOTTENHAM, of Gray’s Inn, Barrister-at-Law. 1950. 
London: Butterworth & Co. (Publishers), Ltd. £4 10s, net. 
For anyone closely concerned with rating, Ryde on Rating 

is the only work giving a comprehensive treatment 

of the subject. To some practitioners, including many 
solicitors, this is a drawback, since it deals with the law at 
length, frequently giving detailed facts of cases, citing 
passages from judgments and (in spite of a disclaimer in the 
preface) discussing the effect of legal decisions and of new 
enactments, so that one may get a specialised examination 
of a branch of the law rather than a terse exposition of it 
with pinpointed issues. This criticism still applies to the 
new volume, but the judicious elimination of less important 
judgments and the omission or shortening of less material 
cases (some of the changes, and failure to make others, are to 
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be regretted), have made a considerable improvement on 
previous editions. Apart from the shifting of one or two 
chapters and decisions which readily suggest themselves, the 
scheme of the work is straightforward and logical. 

This has no doubt been helped by the need to overhaul 
substantial sections of the book to incorporate the new law 
in the Local Government Act, 1948, the Lands Tribunal Act, 
1949, and statutory instruments made since. The new 
matter is exhaustively treated in the discursive style always 
a feature of the work, and the leading controversies are 
discussed in some instances at length. Practitioners would 
be well advised to follow the general form of proposal pre- 
scribed in the Rating and Valuation (Forms of Proposal 
and Claim) Regulations, 1949, reg. 3, notwithstanding the 
view expressed, at pp. 707-708, that its use is not compulsory, 
since the regulation is more readily construed as requiring 
that form. It would also certainly be wiser to include the 
actual assessment desired in any objection to a draft list 
(p. 699). The editors do not agree unreservedly that a rating 
authority can make proposals freely to increase ratepayers’ 
assessments (p. 694). They grant a greater latitude to the 
rating surveyors in making valuations of (mainly) pre-1919 
houses (under s. 82 of the Local Government Act, 1948) 
than is conceded in some quarters. Both sides of these 
questions are stated carefully and very fairly by the editors 
and the reasons for arriving at a view expressed (when one is 
expressed) are helpful. 

One of the advantages of the work is the completeness of 
the material provided—tables of statutes and cases, the many 
Acts carefully brought up to date, existing statutory instru- 
ments, and a good index. A supplement incorporates thie 
specifications of houses and costs of construction (three sets 
of costs) for the valuation of smaller post-1918 houses, issued 
by the Minister of Health too late for incorporation in the 
volume itself. 


NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
CONTEMPT OF COURT: INACCURATE COMMENT 
ON COURT PROCEDURE 
Perera v. R. 


Lord Simonds, Lord Morton of Henryton and Lord Radclifte. 
loth April, 1951 

Appeal from the Supreme Court of Ceylon. 

The appellant, a member of the House of Representatives of 
Ceylon, visited a prison. In exercise of his statutory right to 
make observations in the visitors’ book, he entered in it an 
adverse comment on what he had been wrongly informed to be 
the practice of hearing the appeals of remand prisoners in their 
absence. He was pronounced to have been guilty of contempt 
of court and fined Rs.500. He now appealed. 

Lord Ranpc irre said that for contempt of court to exist 
there must be involved some “‘ act done or writing published 
calculated to bring a court or a judge of the court into contempt 
or to lower his authority,” or something “ calculated to obstruct 
or interfere with the due course of justice or the lawful process 
of the courts’ (see R. v. Gray {1900} 2 O.B. 36). What had 
been done here was not at all that kind of thing. The appellant 
was acting in good faith and in discharge of what he believed to 
be his duty as a member of the Legislature. His information was 
inaccurate, but he made no public use of it, contenting himself 
with entering his comment in the appropriate instrument, the 
visitors’ book, and writing to the responsible, Minister. The 
words which he used made no direct reference to the court, or to 
any judge of the court, or, indeed, to the course of justice, or to 
the process of the courts. What he thought that he was 
protesting against was a prison regulation ; and it was not until 
some time later that he learnt that, in so fai as a petitioner had 
his petition dealt with in his absence, it was the procedure of the 
court, not the rules of the prison authorities, that brought this 
about. Finally, his criticism was honest criticism on a matter 
of public importance. When these and no other were the 
circumstances that attended the action complained of there 


could not be contempt of court. Their lordships would humbly 
advise that the appeal should be allowed. 

Appeal allowed. 

APPEARANCES: Dingle Foot, R. Millney and S. dA. Tellis 
(1. L. Wilson & Co.) ; L*°. Gahan (Burchells). 


{Reported by R. C. Catbuxn, Lsy., Barrister-at-Law. | 

HOUSE OF LORDS 

NUISANCE: INJURY CAUSED BY 
CRICKET BALL 

Stone v. Bolton and Others 


NEGLIGENCE : 


Lord Porter, Lord Normand, Lord Oaksey, Lord Reid and 
Lord Radcliffe. 10th May, 1951 . 

Appeal from the Court of Appeal (93 SoL. J. 710; 65 T.L.R. 
(Pt. 1) 683). 

The plaintiff, while standing in a public highway, was struck 
and injured by a cricket ball hit by a batsman out of the adjacent 
cricket ground owned and occupied by the defendants, the 
members of a cricket club. The batsman, who belonged to a 
visiting team, was not sued. The club had been in existence, 
and matches had been regularly played on that ground, since 
about 1864. In 1910 the road in question was built up. The 
ground was protected by a fence 7 feet high, the top of the fence 
being 17 feet above the cricket pitch. The distance from the 
batsman to the fence was some 78 yards, and to the place where 
the plaintiff was hit just under 100 yards. The hit was quite 
exceptional, the evidence being that balls had on rare occasions 
been hit over the fence during matches during the previous years. 
The plaintiff claimed in negligence and, alternatively, in nuisance, 
Oliver, J., held that there was no negligence, in that the ground 
was quite large enough for practical purposes of safety, since in 
thirty-eight years no one had been injured in that way before ; 
that the playing of cricket was a natural use of the land, so that 
Rylands v. Fletcher (1868), L.R. 3 H.L. 330, did not apply ; 
and that the claim in nuisance also failed because a nuisance 
must be a state of affairs and not merely an isolated happening. 
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The Court of Appeal (Singleton and Jenkins, L.JJ., Somervell, 
L.J., dissenting) allowed the plaintiff's appeal, holding that a 
public nuisance was not established, but that the defendants, 
knowing that balls had been hit over the fence, owed a duty 
to take reasonable care to prevent injury to the users of the high- 
way, and that they had failed to exercise the care which the 
circumstances demanded and were liable in damages for negligence. 
The defendants appealed. The House took time for consideration. 

Lorp PorTEK said that the plaintiff contended that the 
defendants were negligent or guilty of creating a nuisance in 
failing to take any sufficient precautions to prevent the escape 
of cricket balls from the ground and the consequent risk of injury 
to persons in the road. In her submission it was enough that a 
ball had been driven into the road even once; such an event 
gave the defendants warning that a ball might be hit into the road 
and, knowing that, they must, as reasonable men, also know 
that an injury was likely to be caused to anyone standing in the 
road or to a passer-by. The argument was strengthened by the 
fact that a ball had been driven over the fence from time to time 
even though at somewhat remote intervals. Such an event was 
known to the appellants to have occurred and, if they had 
considered the matter, they ought, she contended, to have 
envisaged the possibility of its repetition. But the question 
remained whether it was enough to make an action negligent 
to say that its performance might possibly cause injury, or must 
some greater probability exist of that result ensuing in order to 
make those responsible for its occurrence guilty of negligence ? 
In this case the defendants did not do the act themselves, but 
they were the trustees of a field where cricket was played, were 
in control of it, and invited visiting teams to play there. They 
were, therefore, responsible for the negligent action of those 
who used the field in the way intended that it should be used. 
The question then arose : What degree of care must they exercise 
to escape liability for anything which might occur as a result of 
the intended use of the field? They knew that the hitting 
of a ball out of the ground was possible, and therefore that it was 
possible that someone might be hit by it. Flying or motor-car 
accidents presupposed the happening of an event which the 
flyer or driver wished to do everything possible to avoid, whereas 
the hitting of a ball out of the ground was an incident in the game, 
and, indeed, one which the batsmen would wish to bring about. 
But for the act to be negligent there must not only be a reasonable 
possibility of its happening, but also of injury being caused. 
“You must take reasonable care to avoid acts or omissions 
which you can reasonably foresee would be likely to injure your 
neighbour” (per Lord Atkin in Donoghue v. Stevenson [1932| 
A.C, 562, at p. 580). It was not enough that the event was such 
as could reasonably be foreseen; the further result that injury 
was likely to follow must also be such as a reasonable man would 
contemplate before he could be found guilty of actionable 
negligence. The mere possibility of injury was not enough ; 
the existence of some risk was an ordinary incident of life even 
when all due care had been, as it must be, taken. There were 
two different standards to be applied: (1) whether the facts 
relied on were evidence from which negligence could in law 
be inferred ; (2) whether, if negligence could be inferred, those 
facts did constitute negligence. Both to some extent, but more 
particularly the latter, depended on the surrounding circum- 
stances. Here the judge held that a reasonable man would not 
anticipate that injury would be likely to result from cricket 
being played in the field and the conclusion was not unwarranted, 
although the defendants knew that balls had been hit out of the 
ground and a repetition might at some time be anticipated. 
No help was to be found in the doctrine of ves ipsa loquitur. 
Where, as in the present case, all the facts relating to the cause 
of the accident were known, the doctrine could not have any 
application. It was known exactly how the accident happened, 
and it was unnecessary to ask whether it would have happened 
had there been no negligence. The only question was: Did 
the facts or omissions which were known and which led up to the 
injury amount to negligence ? A reasonable man would not 
have anticipated injury. The alternative claim based on nuisance 
need not be discussed since it was admitted that in the circum- 
stances of this case nuisance could not be established unless 
negligence was proved. The appeal should be allowed. The other 
noble and learned lords delivered opinions allowing the appeal. 

APPEARANCES: Siy Walter Monckton, \K.C., and W. A. Sime 
(Hall, Brydon, Harvey & Egerton); H. I. Nelson, .C., and 
Henry Burton and F. L. Clark (L. Bingham & Co., for Linder, 
Myers & Pariser, Manchester), 

{Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 
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COURT OF APPEAL 
ORDER FOR POSSESSION: SUSPENSION 
Jones v. Savery 

Somervell, Singleton and Denning, L.J J. 

Appeal from Brentford County Court. 

The plaintiff had let a stable to the defendant, who kept his 
horse in it. The landlord determined the letting, the tenant 
remained in possession, the landlord brought an action and the 
county court made an order for possession but postponed its 
execution for three months and deprived the landlord of costs. 
The landlord appealed against the suspension of execution and 
the order for costs. 

SOMERVELL, L.J., said that it was argued for the landlord that 
the judge had misdirected himself, or acted without jurisdiction, 
in suspending execution, When Sheffield Corporation v. Luxford 
{1929} 2 K.B. 180 was decided, the County Courts Act, 1888, was 
operative. Section 138 provided expressly that the judge might 
order that the possession of the premises should be given either 
forthwith or on or beforea specified date. The County Courts Act, 
1934, contained no such provision, and in his opinion there 
was now no express power to postpone on the part of the county 
court. In the case cited, Talbot, J., said the legal right of the 
plaintiff landlords there was complete as soon as the notice to 
quit had expired and that the tenant’s right to remain in 
occupation of the house had absolutely ceased. Parliament had 
given a discretion to the county court, but Talbot, J., thought 
that the period (of postponement) must not be more than was 
reasonably adjusted to the circumstances of the case, some 
such period as four or five weeks being, in the absence of 
any altogether exceptional circumstances, the outside limit. 
Assuming that the county court judge had some such discretion, 
he (Somervell, L.J.) was satisfied that in the circumstances of the 
present case he had misdirected himself in postponing the 
execution of the possession order for three months. The period 
must be reduced to one month, 

SINGLETON and DENNING, L.JJ., concurred. 

Appeal allowed, with costs in the Court of Appeal and below. 

APPEARANCES: W. G. Wingate (Calvert, Smith & Sutcliffe). 
The tenant did not appear and was not represented. 

Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


16th March, 1951 


TRANSPORT: INCREASE OF FARES: COMPANY 
SUBSIDIARY OF TRANSPORT COMMISSION 


Ebbw Vale Urban District Council v. British Transport 
Commission and Others 


Cohen, Asquith and Birkett, L.JJ. loth March, 1951 
Appeal from the Divisional Court. 


The respondent urban district council sought an order 
prohibiting the South Wales Traffic Area Licensing Authority 
from hearing and determining an application by Red and White 
Services, Ltd., under s. 72 of the Road Traffic Act, 1930, to vary 
the conditions of road service licences then held by them by 
increasing their scale of fares. The council contended that the 
licensing authority had no jurisdiction to hear the application 
by the omnibus company by reason of s. 65 of the Transport Act, 
1947. The company had been a private enterprise concern 
when, under the Transport Act, 1947, the British Transport 
Commission acquired all their shares and the power to appoint 
and dismiss all their directors. They therefore became a 100 per 
cent. subsidiary of the commission. By s. 65 (1) of the Act of 
1947: ‘‘ Sections 72 to 76 of the Road Traffic Act, 1930... shall 
not apply to any passenger road transport service provided .. . 
by the commission or by any person acting as agent for the 
commission .. .’’ The Divisional Court (Lord Goddard, C.]., 
Hilbery and Hallett, JJ.) held that s. 72 of the Act of 1930 
had ceased to apply here because the services provided by the 
omnibus company were provided “‘ by the commission” or by 
a “person acting as agent for the commission ’”’ within the 
meaning of s. 65 (1). Therefore the licensing authority had no 
jurisdiction to entertain the company’s application under the Act 
of 1930, and an order of prohibition must issue to restrain their 
doing so. The commission and the company appealed. 

CouHEN, L.J., said that under the ordinary rules of law a parent 
company and a subsidiary company were distinct legal entities 
(Salomon v. Salomon & Co., Ltd. {1897} A.C. 22, and British 
Thomson-Houston, Ltd. v. Sterling Accessories, Ltd. {1924) 2 Ch. 33, 
per Tomlin, J.) Sections 2 (1) and (2) (f), (g), (i), 3, 63 and 64 
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of the Act of 1947 showed that the Act contemplated that the 
commission might either provide services themselves or secure 
the provision of those services by or through other bodies, and 
not only by or through their agents. Where a service was 
provided through a subsidiary company of the commission, the 
commission were securing the provision of road transport facilities, 
and not providing them. That they could act by providing the 
facilities themselves was clear from Smith v. London Transport 
Executive, (ante, p. 283). Thatthey could provide them through an 
agent was clear from s. 2 (2) (g). But it was also clear that the 
commission could arrange with independent concerns to provide 
these facilities, in which case they would be performing their 
functions of securing or promoting the provision of an efficient, 
adequate, economical and properly integrated section of public 
inland transport (s. 3 (1)). Here the commission were doing 
that through the omnibus company, who were not an independent 
concern, but were a separate legal entity. That conclusion was 
confirmed by s. 2 (6). If there were an accident the victim’s 
remedy would not be against the commission but against the 
company. In his view the order for prohibition should not have 
been made, and the appeal should be allowed. 

AsguiItH and Birkett, L.JJ., agreed. 

Appeal allowed. 

APPEARANCES: Lionel Heald, K.C., and R. J. Parker (M.H. B. 
Gilmour) (for the commission); N. R. Fox-Andrews, K.C., 
and M. A. B. King-Hamilton (M. H. B. Gilmour) (for the 
company) ; Cyril Morgan (Lewin, Gregory, Torr, Durnford and 
Co., for J. L. J. Price, Merthyr Tydfil). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


NATIONAL COAL BOARD: CLAIM AGAINST FORMER 
COAL-OWNER 
National Coal Board v. Amalgamated Anthracite Collieries, Ltd. 
Somervell, Singleton and Denning, L.JJ. 21st March, 1951 
Appeal from Llanelly County Court. 


Two workmen employed in a coal mine formerly owned by 
the defendant company, but on Ist January, 1947, vested in the 
plaintiff board by virtue of the Coal Industry Nationalisation 
Act, 1946, were certified after the vesting date to be suffering 
from industrial diseases. By s. 43 (1) (c), proviso (iii), of the 
Workmen’s Compensation Act, 1925, where the disease is of 
such a nature as to be contracted by a gradual process the last 
employer who under the Act is liable to the workman can claim 
contribution from any ‘‘ other employer’’ who employed the 
workman during the twelve months (in the case of pneumoconiosis 
five years) before the date of the disablement. The board 
claimed contribution from the company under that provision. 
The county court judge rejected the claim and the board now 
appealed. (Cur. adv. vult.). 

SOMERVELL, L.J., said that in his opinion proviso (iii) covered 
the case where a workman remained throughout the relevant 
period in the one mine, which, however, was during that period 
taken over from one employer by another. The former employer 
was in such a case an “‘ other employer ”’ within the meaning of the 
proviso. A further argument for the colliery owners was based 
on the terms of reference to the tribunal which had been 
constituted to determine the global sum required to provide fair 
compensation to the colliery owners (s. 10 (3) of the Act of 
1946). The argument was that the tribunal must be assumed 
to have deducted from the estimated future revenue the whole 
of the expense of compensating workmen in the future for which 
the colliery owners would have been liable but for the transfer 
to the Coal Board. He (his lordship) was of opinion that the 
terms of reference, on their natural construction, led to a figure 
for compensation which relieved the colliery company of liability 
to contribution in respect of diseases certified after the vesting 
day. Therefore he came to the conclusion that the appeal should 
be dismissed. 

SINGLETON, L.J., dissenting, agreed that the company were an 
“other employer” within the meaning of proviso (iii). In his 
opinion, it must be assumed that the tribunal, in arriving at the 
global figure of compensation, had taken into consideration the 
liability to contribute, otherwise it would not have taken into 
consideration all the relevant matters. Moreover, the Workmen’s 
Compensation (Coal Mines) Act, 1934, placed on colliery owners 
the duty of covering all liability under the 1925 Act by insurance 
or by means of a special trust fund. In the absence of 
information as to how this duty was performed, it must in his 
opinion be assumed that the colliery owners were covered by 
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the premiums which they had paid or the payments which they 
had made. He thought that the appeal should succeed. 

DENNING, L.J., was also of opinion that the company were an 
‘other employer.” He agreed that the appeal should fail, 
for the Act of 1946 made no provision for the board’s present 
claim and they were not entitled to have recourse to the Act 
of 1925 which was passed for an entirely different purpose. 
Appeal dismissed. Leave to appeal to the House of Lords. 

APPEARANCES: Gilbert Paull, W.C., W. J. WX. Diplock, W.C., and 
Sir Shirley Worthington-Evans (R. S. S. Allen); Sir Walte 
Monckton, K.C., and J. W. Brunyate (Herbert: Oppenheimer, 
Nathan & Vandyk). 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law. 


‘ 


LEGAL AID: INFANT: UNSUCCESSFUL APPEAL: 
LIABILITY OF GUARDIAN AD LITEM FOR 
COSTS: EMERGENCY CERTIFICATE: EXTENSION 
In re Randall; Randall v. Randall 


K-evershed, M.R., Jenkins, L.J., and Morris, J. 
19th April, 1951 

Appeal from kKomer, J. 

An infant, represented by a guardian ad litem, obtained from 
a legal aid committee an emergency certificate in connection 
with an appeal from an order by Komer, J. The certificate 
would have expired six weeks later; after the original date of 
expiration the secretary of the committee issued a letter to the 
effect that the certificate had been extended ‘‘ for a period of 
up to three months pending the issue of a definitive certificate.”’ 
The appeal was dismissed and an argument arose as regards 
the costs. 

EVERSHED, M.K., said that in the case of an appeal by an 
infant, the person who was the infant’s champion or guardian 
ad litem was liable to be ordered to pay costs. The fact that an 
infant had been made a legally-aided person prima facie would 
not assist the champion ; he had not been legally aided, and in 
the ordinary course the successful party would be entitled to 
ask the court to order the champion of the infant to pay the costs. 
That point did not seem to be covered in the regulations. — In 
the circumstances of the case, it was not necessary to decide 
whether an emergency certificate, if extended at all, must be 
extended within the original six weeks ; he (the learned judge) 
would have been reluctant so to hold; it might, however, be 
useful if the point were clear in the regulations. Ile wished to 
register some slight complaint with regard to the difficulty in 
which the court was placed when the matter of costs fell to be 
determined. According to reg. 17 of the Legal Aid (General) 
Regulations, 1950, the court, if asked to order costs to be paid by 
the assisted person, must investigate the means of the person. ‘The 
court had not been supplied with any assistance as to this, but 
had been told that it would be hard upon the guardian ad litem 
if an order for costs were made against him. Bearing in mind all 
these matters and the fact that the two respondents had identical 
interests, the proper order was that the guardian should pay 
one set of party and party costs to be apportioned between the 
two respondents, and that the order shou!d be without prejudice 
to any right of the guardian to apply in chambers or tv the legal 
aid committee for indemnity either out of the infant’s estate or 
the legal aid funds. 

Jenkins, L.J., and Morris, J., gave judgment to the same 
effect. 

APPEARANCES: JIan C. Duthie; H. kL. Francis (Moodie, 
Randall & Carr, for Boutwood, Simpson & Co., Leighton Buzzard) ; 
R. W. Goff and G. M. Parbury (Maples, Teesdale & Co., for 
Benning & Hoare, Dunstable). 

[Reported by Crive M. Scumitrruorr, Esq., Barrister-at-Law.]} 


WILL: CONSTRUCTION: ‘ ALL OR ANY THE 

CHILDREN OR CHILD OF MY SON [X] WHO SHALL 

ATTAIN THE AGE OF TWENTY-ONE YEARS” 
In re Bleckly ; Bleckly v. Bleckly 
Evershed, M.R., Jenkins, L.J., and Morris, J. 
25th April, 1951 

Appeal from Harman, J. (p. 206, ante). 

By his will, the testator gave his estate to his son X absolutely. 
He provided in a codicil that his executors should invest £10,000 
and pay the income thereof to X’s wife during so much of her 
life as she should remain the wife or widow of his son, and subject 








336 THE 


to that interest the executors were directed to hold the £10,000 
‘upon trust for all or any the children or child of my son [X| 
who shall attain the age of twenty-one years if more than one in 
equal shares.”’ After the death of the testator the marriage of 
the son with the wife mentioned in the codicil was dissolved 
and the son married again. There were no children of the former 
marriage but there was one surviving daughter of X of the latter 
marriage who attained the age of twenty-one years. X and his 
wife were still alive. Harman, J., held that the rule in Andrews 
v. Partington (1791), 3 Bro. C.C. 401, did not apply, that the 
intention of the testator was that any child which the son might 
have should share in the fund if he or she attained the age of 
twenty-one, that the class of beneficiaries was not closed and the 
fund was not yet distributable. The daughter of X appealed. 

EVERSHED, M.R., said that the question was whether the 
rule in Andrews v. Partington, supra, applied so as to entitle the 
daughter to claim that she was indefeasibly entitled to the 
investments representing the £10,000. The rule was stated in 
Hawkins on Wills, 3rd ed., p. 75: ‘* Where there is a bequest 
of an aggregate fund to children as a class, and the share of each 
child is made payable on attaining a given age, or marriage, 
the period of distribution is the time when the first child becomes 
entitled to receive his sharé, and children coming into existence 
after that period are excluded.” Prima facie the rule covered 
the case. ‘There was no sensible ground for saying that in this 
case the rule did not apply, although it was admitted that it 
would have applied had the daughter been born during the 
interest of the tenant for life. The rule was a rule of construction; 
it had been in existence for more than 200 years, and the words 
used by the testator were not sufficient to negative its applica- 
tion. ‘To exclude the rule would make it incoherent and capricious 
in its effect. The class of persons to take was closed with the 
daughter attaining the age of twenty-one, and she was entitled 
to the whole fund. 

Jenkins, L.J., and Morris, J., agreed. 

Appeal allowed. 

APPEARANCES: T. Wy. Wigan; C. E. Shebbeave (Bower, Cotton 
and Bower, for Slater, Heelis ~ Co., Manchester). 

(Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law ] 


KING’S BENCH DIVISION 
COSTS : NOMINAL DAMAGES 
Anglo-Cyprian Trade Agencies, Ltd. v. Paphos 
Wine Industries, Ltd. 

Devlin, J. 20th March, 1951 

Action. 

The plaintifis claimed £2,028 damages from the defendants 
in respect of a consignment of wine which was tainted and alleged 
to be therefore valueless. The defendants gave evidence that 
the taint could be chemically removed at a cost of £52. The 
plaintifis were thereupon allowed to amend their statement of 
claim by adding an alternative claim for £52. They received 
judgment for that sum, and the question of costs was then 
argued. 

DeEvLIN, J., said that the plaintiffs conceded that the case 
was one in which, on the pleadings as originally drafted, they 
could have recovered only nominal damages, but contended 
that nevertheless costs should not be awarded to the defendants 
because the plaintiffs had succeeded in establishing a legal right. 
When a plaintiff recovered nominal damages he was not neces- 
sarily a successful plaintiff at all. No doubt the ordinary rule 
was that, where a plaintiff had been successful, he ought not to 
be deprived of his costs, or, at any rate, made to pay the costs 
of the other side, unless he had been guilty of some sort of mis- 
conduct. But in applying that rule it was necessary to decide 
whether the plaintiff really had been successful, and he (his 
lordship) did not think that a plaintiff who recovered nominal 
damages ought to be regarded necessarily, in the ordinary sense 
of the word, as a successful plaintiff. He might be: part 
of the object of an action might be to establish a legal right 
irrespective of whether the plaintiff got any substantial remedy 
for it. In such a case a plaintiff who recovered nominal damages 
might properly be regarded as a successful plaintiff; but it 
was necessary in each case to examine the facts of that particular 
case. Here the plaintiffs had not established any right of 
much value to them. There appeared a general impression 
that it was only necessary, when pleading damages, to plead 
a figure arrived at in some way, and that it was then always 


SOLICITORS’ 


JOURNAL May 26, 1951 


open to one at the trial to set up a lower figure and seek to justify 
it. That was not the proper way in which to plead damages. 
Indeed, if it were persisted in to its logical conclusion, it would 
reduce the pleading of special damage, of which under the rules 
particulars had to be given, toa farce : it would never be necessary 
in a case such as the present to do more than to plead that the 
goods were valueless and then to come into court and say that 
they may not have been valueless, but that they were only 
75 per cent. or some other proportion of the value which they 
should have had. That would, in addition, defeat one of the 
objects of the giving of particulars of special damage, namely, 
to entitle the defendants to know what was really being claimed, 
so that they might, if they so desired, make a payment into court. 
Accordingly, when he allowed the amendment, had he been 
invited to do so on the condition that it should not affect his 
order as to costs, he would have imposed that condition. But 
it had become general, and he thought it very convenient, when 
an application was made for leave to amend, to leave over questions 
of costs to be discussed afterwards, the other party not being 
prejudiced in his rights to submit whatever flowed from the 
effect of the amendment. That had been done here. He 
thought that the plaintiffs’ success on the amendment ought 
not to make any difference to the order which he would have 
made as to costs had the pleadings stayed as they were originally 
and judgment been entered accordingly. 

Judgment fortheplaintiffs. Defendants to have costs of the action. 

APPEARANCES: E. V. Falk (Joynson-Hicks & Co.); G. R. F. 
Morris (Bischoff & Co.). 


Reported by R. C. CaLnurn, Esq., Barrister-at-Law.} 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
DIVORCE PROCEDURE: ONE YEAR’S DELAY 
Browning v. Browning 
Pilcher, J. 19th March, 1951 

Appeal from a registrar (judgment given in open court). 

A husband and wife were married in 1929 and separated in 
1938. On 12th September, 1949, the husband filed a petition 
for divorce for desertion. On 26th September, 1949, the wife 
asked for particulars of the allegation. No particulars were 
delivered until 16th February, 1951. By summons dated 
2nd March, 1951, she asked the registrar to stay proceedings under 
her husband’s petition until he had served upon her a notice 
in accordance with R.S.C., Ord. 64, r. 13, giving her a month’s 
warning of his intention to proceed with his petition. She 
contended that Ord. 64, r. 13, was applicable to matrimonial 
suits by reason of rr. 79 and 80 of the Matrimonial Causes Rules, 
1950. The registrar made an order as prayed and the husband 
appealed. By r. 79 of the Matrimonial Causes Rules, 1950: 
“The provisions of rr. 1, 2, 3, 6, 7, 8, 11 and 12 of Ord. 64 (which 
relates to time) .. . shall apply to the computation of time under 
these rules.’ By r. 80: “ Subject to the provisions of these rules 
and of any enactment, the Rules of the Supreme Court shall, 
notwithstanding . Ord. 68 . apply with the necessary 
modifications to the practice and procedure in any cause or matter 
to which these rules apply.”” (Cur. adv. vult.). 

PILCHER, J., said that r. 79* of the Matrimonial Causes Rules, 
1950, was solely concerned with the application to matrimonial 
causes of rules in Ord. 64, concerning the computation of time. 
Rule 13 was not one of those rules. Although r. 13 might 
never before have been invoked in matrimonial causes, it was 
doubtful whether the wording of the old Matrimonial Causes 
Rules was apt to exclude its application to matrimonial causes. 
He (his lordship) would have been surprised to find any reference 
to r. 13, which had nothing to do with the computation of time, 
included in a matrimonial causes rule concerning the computation 
of time, and the purpose of which was clearly to provide that 
certain other rules in Ord. 64 which did concern the computation 
of time should be applicable to matrimonial causes. He was 
well satisfied that Ord. 64, r. 13, was made applicable to 
matrimonial causes by r. 80 of the Matrimonial Causes Rules, 
1950. The fact that no specific mention was made of r. 13 in 
r. 79 did not serve by implication to exclude its application to 
matrimonial causes. The decision of the registrar was right. 

Appeal dismissed. 

APPEARANCES: J. Ritchie (A. D. 
Baskerville (Hatchett, Jones & Co.). 


{Reported by R. C. Carburn, Esq,, 


Cledwyn & Co.); H. D. 


Barrister-at-Law. } 


* See now Matrimonial Causes (Amendment) Rules, 1951 (p. 339, post). 
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SHIPPING : VESSEL DAMAGED AT JETTY 


Catwood, Wharton & Co., Ltd. v. Samuel Williams 
and Sons, Ltd. 


Willmer, J. 9th April, 1951 
Action, 


The plaintiffs’ lighter, while at the defendants’ jetty for the 
purpose of taking on board a load of anthracite, sank owing to a 
defect in the jetty in the shape of a protruding bolt which 
penetrated the vessel’s plating below the waterline. The defen- 
dants relied on a printed clause forming part of the contract 
under which the lighter was at the jetty, which purported to 
protect the defendants from liability for damage to “‘ any goods 
entrusted to or handled by them.’”’ They also relied on a notice 
exhibited at various points on the jetty to the effect that all 
vessels were allowed to be at the jetty only on the condition 
that they did so at their own risk. (Cur. adv. vult.) 

WILLMER, J., said that the printed exceptions clause attached 
to the letter had no application to the case. The defendants’ 
argument based on the notices failed because it was not proved 
that any person representing the plaintiffs, other than the various 
lightermen in charge of their respective lighters, ever had the terms 
of the notices brought to his attention, or ever had a fair 
opportunity of seeing and reading them. He (his lordship) 
could not regard the lighterman in charge of a barge as the 
general agent of his owners for the purpose of affecting them 
with notice of the terms of existence of the warning notices. 
Moreover, the printed exceptions clause attached to the letter 
raised the inference that the exceptions were the only ones 
to which the contract was to be subject, and the terms of the 
warning notices on the jetty could not be taken as affecting the 
terms of the contract made between the defendants and the 
plaintiffs. As for the question whether competent persons in 
charge of the defendants’ jetty ought reasonably to have foreseen 
the risk of injury to craft through contact with the projecting 
bolt, the principle in Stone v. Bolton [1950] 1 K.B. 201 seemed 
much in point. The circumstances here were similar in that the 
casualty which occurred was one of a most unusual nature. 
The defendants were similarly guilty of a breach of duty, though 
one which they owed to the plaintiffs under the contract. 
Judgment for the plaintiffs. 

APPEARANCES : D. A. Scott Cairns, K.C., and S. K. Cunningham 
(Wm, A. Crump & Son); J. Megaw (J. A. & H. E. Farnfield). 

{Reported by R. C. CatsurN, Esq., Barrister-at-Law.} 


COURT OF CRIMINAL APPEAL 


PRACTICE DIRECTION 
TRIAL JUDGE SITTING ON APPEAL 
R. v. Lovegrove 
Lord Goddard, C.J., Cassels and Lynskey, JJ. 20th March, 1951 
Application for leave to appeal. 


The applicant was convicted before Lynskey, J., at Bedford 
Assizes, and his application for leave to appeal, which had already 
been refused by the single judge, now came before the Court of 
Criminal Appeal on a day on which Lynskey, J., was sitting as 
one of its members. 

Lorp GopparbD, C.J., giving the judgment of the court on the 
application, said that it had undoubtedly been the practice 
1ecently to adjourn a case if the trial judge happened to be a 
member of the Court of Criminal Appeal; but the question was 
whether that was really a practice which need be followed in all 
cases in future. Occasionally, it might well be that it would be 
undesirable for the trial judge to sit when the application came 
before the court by way of appeal. A great number of the cases 
which came before the court, unless there was a plea of guilty, 
had been tried by a jury, and the appeal in many cases simply 
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consisted of an argument that the verdict was wrong. That was 
a matter which had nothing to do with the judge, and it was quite 
immaterial that the judge who tried the case happened to be a 
member of the Court of Criminal Appeal, because that court did 
not interfere with the verdict of a jury provided that there was 
evidence to support it, and no misdirection was alleged. His 
lordship referred to R. v. Sharman (1913), 9 Cr. App. R. 130, 
and R. v. Bennett (1913), 9 Cr. App. R. 146, and said that there 
might be occasions, sometimes, in final appeals when it would be 
undesirable, and might even be embarrassing, if the trial judge 
were to sit, but when the ground of an appeal was nothing more 
than that |the verdict was a wrong one there was no reason 
whatever why the trial judge should not sit; in fact it might be 
very useful sometimes that he should do so. 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law. | 


STATUTORY OFFENCE TRIABLE SUMMARILY : 
CONSPIRACY CHARGED ON INDICTMENT 
R. v. Barnett and Others 
Oliver, Cassels and Sellers, JJ. 10th April, 1951 
Appeals from conviction. 


The appellants were convicted on indictment of having “ con- 
spired together . . . to contravene ...s. 1 of the Auctions 
(Bidding Agreements) Act, 1927, by, being dealers, agreeing to 
offer and accept consideration as an inducement . . . for abstain- 
ing from bidding at sales by auction.”” They now appealed. 
Section 1 of the Act of 1927 provides: “ If any dealer agrees 
to give, or gives... any... consideration to any other person 
as an inducement . . . for abstaining .. . from bidding at a 
sale by auction . ..or if any person agrees to accept, or 
accepts ... from any dealer any such . . . consideration... 
he shall be guilty of an offence under this Act, and shall be 
liable on summary conviction ”’ to a prescribed penalty. 


SELLERS, J., delivering the judgment of the court, said that 
it was clear that the forming of a ring to bid at an auction was 
not an offence in law before the Act of 1927 had been passed. 
Williams, J., said in Eastern Archipelago Co. v. R. (1853), 
2 El. & BI. 856, at p. 879: “ It is a familiar doctrine that. . , 
where a statute makes unlawful that which was lawful before 
and appoints a specific remedy, that remedy must be pursued 
and no other.’’ That principle had been applied in R. v. Hall 
[1891] 1 Q.B. 747, and R v. Kakelo (1923) 2 K.B. 793. The 
question then arose whether the count in question of the indict- 
ment did not allege the very offence created by the Act of 1927, 
which was triable, by the terms of the Act, only as a summary 
offence. The submission on behalf of the Crown was that a 
conspiracy was alleged, which was something different from 
the offences prescribed by the Act. But, while it was clear 
that it might be possible to frame an indictment for conspiracy 
to contravene the Act in a given set of circumstances, the court 
had to look to see what was in fact alleged. The court was of 
opinion that the particulars alleged of the conspiracy in question 
were in substantially the same terms as the offences which the 
Act prescribed. In those circumstances the principle stated by 
Williams, J., applied and the indictment did not lie.- Appeal 
allowed. 

APPEARANCES: G. D. Roberts, K.C., and S. A. Morton (W. 
Gordon Hill); W. J. K. Diplock, K.C., and James Burge (Lucien 
Fior); R. F. Levy, K.C., and J. L. Elson Rees (Cameron, Kemm 
and Co.); A. P. Marshall, K.C., and G. Pollock, K.C. (Kenneth 
Brown, Baker, Baker) ; Gerald Howard, K.C., and C. L. Hawser 
(Lieberman, Leigh & Co.); Geoffrey Lawrence, K.C., and Jj. S. 
Streeter (Henry Hilbery & Son); Bernard Finlay (J. L. Freedman 
and Co.); R. E. Seaton and Maxwell Turner (Director of Public 
Prosecutions). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 





The King has conferred the honour of knighthood on Mr. A. L. 
UNGoED-THomas, K.C., M.P., His Majesty’s Solicitor-General. 


The King has approved that the honour of knighthood be 
conferred on Mr. C. R. Havers, K.C., on his appointment as a 
judge of the High Court of Justice. 


The Board of Trade have appointed Mr. W. J. W. Hit to 
be Official Receiver for the Bankruptcy District of the County 
Courts of Aylesbury, Brentford, Chelmsford, Edmonton, Hertford, 
St. Albans and Southend with effect from 28th March, 1951. 


The King has approved the appointment of Mr. W. M. WALKER 
to be Deputy Chairman of Dorset Quarter Sessions. 


The Board of Trade have appointed Mr. C. A. TAYLOR to be 
an Assistant Official Receiver for the Bankruptcy District of the 
County Courts of Aylesbury, Brentford, Chelmsford, Edmonton, 
Hertford, St. Albans and Southend only, with effect from 
28th March, 1951. This supersedes a previous notice. 


Mr. THoMAsS THOMAS, senior assistant solicitor to the Camberwell 
Council, has been appointed deputy Town Clerk of Camberwell. 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
DEBATES 


Continuing the debate on the Committee Stage of the Leasehold 
Property (Temporary Provisions) Bill, Lorp Tovey said he 
was the chairman of trustees responsible for a large leasehold 
estate, and he was anxious that the Bill should not only protect the 
good tenant in the manner designed but should leave persons 
like himself adequate powers to administer their trusts both 
fairly and competently. He was advised that the retrospective 
effect of the Bill in its present form was unlimited. He had in 
mind cases where tenants had held over after expiration of a 
lease, and had been very tardy in coming to terms for a new 
tenancy, even though the terms were carefully contrived to be 
fair and reasonable. In such cases the landlord would suffer 
for his consideration and patience whilst the tenant would be 
given benefit for his procrastination. The previous tenancy 
would continue even where the landlord had obtained a suspended 
order for possession against a thoroughly bad tenant, or where, to 
give a tenant time to find other accommodation, the landlord 
had refrained from enforcing a possession order. He therefore 
thought that the retrospective effect of the Act should be limited, 
and suggested that it should not apply to tenants whose leases 
had expired before the date of introduction of the Bill. The 
Lorp CHANCELLOR said that he would have thought that the 
longer a man had been holding over the greater was his merit 
and his right to continue to hold over. He was quite willing, 
however, to consider the suggestion made. On this understanding 
Lorp Tovey withdrew his amendment. 

Lorp LLEWELLIN said that the provisions whereby the tenant 
was exonerated for two years from his covenant to repair whilst 
the landlord was allowed to do essential repairs and had to wait 
till the end of the two years period to claim payment suffered 
from the following defects. First, giving the landlord a right to 
go in and do the repairs implied that the landlord had some 
permanent right in the house: the people who wanted leasehold 
enfranchisement were faced with the fact that there had already 
been a tacit admission that the landlord would be going in at 
the end of the two years. He proposed an amendment which 
would keep the covenant to repair, but would prevent a landlord 
from ejecting a tenant who was in default without an application 
to the court. The Leasehold Property (Repairs) Act, 1938, 
would be applied to ground leases enabling the tenant to issue 
a counter notice. The second defect was that no proceedings 
could be taken for damages for a breach of covenant to repair 
without leave of the court. The idea was to prevent landlords 
frightening tenants out of possession by obtaining heavy 
damages and bankrupting the tenants. He was quite sure 
if that was made apparent to a court in proceedings taken 
under the Leasehold Property (Repairs) Act, 1938, no court would 
award the damages. Lorp BUCKMASTER said it was against the 
public interest that tenants should be relieved of their repairing 
contracts. Property should not be allowed to fall into decay 
and disrepair. Lorp MacDonatp said that the amendment 
would cut right across the purposes of the Bill and he declined to 
accept it. It was negatived. 

LorpD SIMON next suggested that tenants should continue 
during the two-year period to be bound by their covenants not 
to do anything to avoid the landlord’s insurance policy nor to 
increase the premiums thereof. Lorp MAcDOoNALD, opposing the 
amendment, said that the usual practice in ground leases was 
for the tenant to covenant to repair the property and not for the 
ground landlord to insure it himself. The amendment would 
open the door to oppression and abuse. Insurance policies with 
regard to property were commonly drawn in very stringent 
terms and often gave the assurer the right to avoid the policy 
or require an increased premium in a variety of circumstances. 
The insurance companies, however, were generally forbearing, 
but if the amendment were carried this forbearance would be 
of no assistance to the tenant. Lorp LLEWELLIN said that the 
effect of the amendment would simply be to enable the lease to be 
forfeited if a tenant failed to keep his covenant to insure. In 
the Bill, if a tenant failed to comply with an obligation to insure 
or to keep insured the lease could be forfeited, but if the landlord 
did the insuring and a tenant did something to invalidate the 
landlord’s insurance, nothing could be done unless the amendment 
were accepted. The court was not going to enforce a forfeiture 
if there were some tiny technical breach of the insurance policy. 
The amendment was negatived. 


LokbD SIMON said it was an extremely common stipulation in 
a lease that a tenant should not use the premises for other than 
the purposes of a private house. He proposed that such covenants 
should be carried over into the two-year period. As the Bill 
stood a tenant could act in complete defiance of such a covenant 
if he chose. The Lorp CHANCELLOR said that in dealing 
nowadays with long leases one could almost always find that there 
were hosts of these breaches of covenant, many of a trivial 
nature, which had been disregarded in the past, but which could 
always be dragged up. The amendment was withdrawn. 

[8th May. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
British North America Bill [H.C.] 
To amend the British North America Act, i867. 


[11th May. 


B. QuEsSTIONS 
CouNTy COUNCILLORS: JURY SERVICE 

The Home SEcrRETARY declined to introduce legislation to 
grant to members of all county councils the same exemption 
from jury service which already applied to all members of the 
London County Council and to all members of any municipal 
corporation of any borough, so far as it related to a jury 
summoned to serve within the area of their county. Mr. Ede 
said that the claims of county councillors for exemption from 
jury service could not be considered in isolation from the claims 
of other classes of persons and time was not at present available 
for legislation on the topic. It was desired to avoid increasing 
the number of anomalies by piecemeal legislation. Brigadier 
MEDLIcoTtT observed that, having regard to the vital importance 
of juries in the British system of justice and the need for 
maintaining their composition at a very high level, there would 
be widespread support for his reluctance to deprive juries of the 
valuable service and experience of men who served on local 
authorities. In reply to Mr. SIDNEY SILVERMAN, who reminded 
him that, when the House was considering the Bill to abolish 
special juries, a promise was given to review all the anomalies 
and rights of jury service, Mr. EDE said he was collecting the 
various anomalies which existed, and when he had them complete 
he would endeavour to see whether it was possible to make 
proposals to the House. {10th May. 


STATUTORY INSTRUMENTS 


British Commonwealth and Foreign Post Amendment (No. 5) 
Warrant, 1951. (S.I. 1951 No. 823.) 

Building Plasters (Prices) (No. 1) Order, 1951. 
No. 865.) ' 

Chichester Corporation (West Dean) Water Order, 1951. 
(S.I. 1951 No. 809.) 

Civil Aviation (Air Registration Board) Order, 1951. (S.I. 1951 
No. 812.) 

Corset Wages Council Wages Regulation (Amendment) Order, 
1951. (S.I. 1951 No. 821.) 

Cutlery Wages Council (Great Britain) Wages Regulation Order, 
1951. (S.I. 1951 No. 834.) 

Diseases of Animals Act, 1935 (Extension of Definition of 
‘“Poultry’’ and ‘“ Disease’’) (Revocation) Order, 1951. 
(S.I. 1951 No. 817.) 

Diseases of Animals (Revocation of Orders) Order, 1951. 
(S.I. 1951 No. 816.) 

Dressmaking and Women’s Light Clothing Wages Council 
(England and Wales) Wages Regulation (Amendment) Order, 
1951. (S.I. 1951 No. 820.) 

Duty-Free Supplies for the Royal Navy Regulations, 1951. 
(S.I. 1951 No. 803.) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 2) 
Order, 1951. (S.I. 1951 No. 845.) 

Gypsum Rock (Prices) (No. 1) Order, 1951. (S.I. 1951 No. 866.) 

Hair, Bass and Fibre Wages Council (Great Britain) Wages 
Regulation (Holidays) Order, 1951. (S.I. 1951 No. 784.) 

Highways (Provision of Cattle-Grids) Act, 1950 (Registration of 
Agreements) Rules, 1951. (S.I. 1951 No. 813.) 

These rules apply the Local Land Charges Rules, 1934, to 
entries required to be made in the register of local land charges 
pursuant to s. 9 of the 1950 Act. 
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Importation of Raw Cherries (Scotland) Order, 1951. (S.I. 1951 
No. 814 (S.47).) 

Income Tax (Employments) (No. 2) 
(S.1. 1951 No. 836.) 

Inland Post Amendment (No.4) Warrant, 1951. (S.I.1951 No. 822.) 

Isles of Scilly (Sale of Intoxicating Liquor) Order, 1951. 
(S.I. 1951 No. 808.) 

Linoleum and Printed Felt Base (Maximum Prices and Charges) 
(Amendment No. 2) Order, 1951. ($.1. 1951 No. 788.) 

Local Authorities Loans (Exemptions) (Amendment) Kegula- 
tions, 1951. (S.1. 1951 No. 815.) 

London Traffic (Prescribed Routes) (No. 8) Regulations, 1951. 
(S.I. 1951 No. 804.) 

London Traffic (Prescribed Routes) (No. 9) Regulations, 1951. 
(S.I. 1951 No 824.) 

Matrimonial Causes (Amendment) Kules, 1951. (S.I. 1951 
No. 840 (L.4).) 

A new r. 79 is hereby inserted in the Matrimonial Causes Rules, 
1950, reading thus: “ Rules +, 5, 6 and 13 of Order LXI1V of 
the Rules of the Supreme Court shall not apply to any cause or 
matter to which these Rules apply.” Cf. Browning v. Browning, 
p. 336, ante. 

Mid Kent Water Order, 1951. (5.1. 1951 No. 819.) 

National Health Service (Appointment of Boards of Management 

—Consequential Provisions) (Scotland) Order, 1951. (S.1. 1951 

No. 844 (S.49).) 

National Health Service (Charges for Appliances) Regulations, 
1951. (S.1. 1951 No. 843.) 

National Health Service (Charges for Appliances) (Scotland) 
Regulations, 1951. (S.1. 1951 No. 862 ($.51).) 

National Health Service (General Dental and Supplementary 
Ophthalmic Services) (Scotland) Regulations, 1951. (S.1. 1951 
No. 861 (S.50).) 

National Health Service (Local Health Authorities) [Estimation 
of Expenditure (Scotland) Amendment Regulations, 1951. 
(S.1. 1951 No. 825 (S.48).) 

National Insurance (Industrial Injuries) (Benefit) Amendment 
Kegulations, 1951. (5.1. 1951 No. 833.) 

Perambulators (Maximum Prices) ‘Amendment No. 2) Order, 
1951. (S.1. 1951 No. 846.) 

Plasterboard (Prices) (No. 1) Order, 1951. (5.1. 1951 No. 864.) 

Retention of Cable, Mains and Pipe under Highways (Derby- 
shire) (No. 1) Order, 1951. (5.1. 1951 No. 792.) - 
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Retention of Cable, Mains and Pipes under Highways (Lanca 

shire) (No. 2) Order, 1951. (S.1. 1951 No. 790.) 

Retention of Cables and Pipe under and over Highways 
(Northumberland) (No. 1) Order, 1951. (S.1. 1951 No. 799.) 
Rules of the Supreme Court (No. 1), 1951. (S.1. 1951 

No. 839 (L.3).) 

These rules make a number of amendments relating, 
inter alia, to appeals from county courts, cases stated, time for 
appealing and security for costs of appeal. 

Stopping up of Highways (Bedfordshire) (No. 1) Order, 1951. 

(S.I. 1951 No. 797.) 

Stopping up of Highways (Buckinghamshire) (No. 3) Order, 1951 

(S.I. 1951 No. 798.) 

Stopping up of Highways (Derbyshire) (No. 4) Order, 1951. 

(S.I. 1951 No. 795.) 

Stopping up of Highways (Kent) (No. 4) Order, 1951. (S.1. 1951 

No. 791.) 

Stopping up of Highways (Lancashire) (No. 1) Order, 1951. 

(S.I. 1951 No. 805.) 

Stopping up of Highways (Lincolnshire—Parts of Lindsey) 

(No. 2) Order, 1951. (S.1. 1951 No. 793.) 
Stopping up of Highways (London) (No. 11) Order, 1951. 

(S.I. 1951 No. 789.) 

Stopping up of Highways (North Riding of Yorkshire) (No. 1) 

Order, 1951. (S.1. 1951 No. 827.) 

Stopping up of Highways (Oxfordshire) (No. 1) Order, 1951. 

(S.I. 1951 No. 806.) 

Stopping up of Highways (Southampton) (No. 2) Order, 1951. 

(S.I. 1951 No. 828.) 

Stopping up of Highways (Surrev) (No. 2) Order, 1951. (5.1. 1951 

No. 807.) 

Stopping up of Highways (Warwickshire) (No. 3) Order, 1951. 

(S.I. 1951 No. 796.) 

Stopping up of Highways (Wiltshire) (No. 9) Order, 1951. 

(S.I. 1951 No. 794.) 

Utility Apparel (Maximum Prices and Charges) (Amendment 

No. 4) Order, 1951. (S.1. 1951 No. 837.) 

Utility Apparel (Women’s and Maids’ Outerwear) (Manufacture 
and Supply) (Amendment) Order, 1951. (S.I. 1951 No. 810.) 
Wild Birds Protection (Dudley) Order, 1951. (S.1. 1951 

No. 341.) 

Draft Workmen’s Compensation (Supplementation) Scheme, 

1951. 


NOTES AND NEWS 


Honours and Appointments 

the Board of Trade have appointed Mr. P. J. HAYDEN to be 
an Assistant Official Receiver for the Bankruptcy District of 
the County Courts of Croydon, Guildford, Kingston (Surrey) 
and Wandsworth, and also for the Bankruptcy District of the 
County Courts of Reading, Banbury, Newbury, Oxford and 
Windsor only, with effect from 28th March, 1951. ‘This supersedes 
a previous notice. 

The Board of Trade have appointed Mr. G. W. Malice to be an 
Assistant Official Keceiver in the Bankruptcy (High Court) 
Department, with effect from 28th March, 1951. 

The Board of Trade have appointed Mr. B. J. LonGLry to 
be an Assistant Official Receiver for the Bankruptcy District of 
the County Courts of Croydon, Guildford, Kingston (Surrey) 
and Wandsworth, and also for the Bankruptcy District of the 
County Courts of Reading, Banbury, Newbury, Oxford and 
Windsor only, with effect from 28th March, 1951. This supersedes 
a previous notice. 

The Board of Trade have appointed Mr. W. H. Haicu to be 
an Assistant Official Receiver for the Bankruptcy District of 
the County Courts of Aylesbury, Brentford, Chelmsford, 
Edmonton, Hertford, St. Albans and Southend, with effect 
from 23rd April, 1951. 

The Board of Trade have appointed Mr. C. ‘T. NewMAN to 
be Official Receiver for the Bankruptcy District of the County 
Courts of Croydon, Guildford, Kingston (Surrey) and Wandsworth, 
and also for the Bankruptcy District of the County Courts of 
Reading, Banbury, Newbury, Oxford and Windsor only, with 
effect from 28th March, 1951. This supersedes a previous notice. 

The following appointments are announced in the Colonial 
Legal Service: Mr. P. N. Datton, Crown Counsel, Gold Coast, 
to be Solicitor-General, Fiji; Mr. W. C. D’OyEN-FitTcHETT, 


Crown Counsel, Jamaica, to be Resident Magistrate, Jamaica ; 
Mr. L. A. GALE, Clerk of Courts, Jamaica, to be Resident Magis 
trate, Jamaica; Mr. A. McKisack, Secretary to Ministry ot 
Justice and Solicitor-General, Gold Coast, to be Attorney-General, 
Nigeria; Mr. kk. K. O’ConNor, Attorney-General, Kenya, to be 
Chief Justice, Jamaica; Mr. M. J. J. L. RivaLranp, Crown 
Counsel, Mauritius, to be Second Additional Substitute Procureur 
and Advocate-General, Mauritius; Mr. L. WEston, Magistrate, 
Nigeria, to be Crown Counsel, Nigeria, and Mr. W. G. GIRLING 
to be Registrar of High Court, Nyasaland. 


Personal Notes 
Mr. J. L. Brooks, solicitor, of Odiham, and his wife, celebrated 
their diamond wedding anniversary on 29th April. Mr. Brooks, 
who attends his office daily, is ninety years of age. 
Mr. W. K. H. Coxe, solicitor, of Budleigh Salterton, was 
married on 19th May to Miss Janet Helen Russell, of Leicester. 


Mr. RK. J. Hutchings, solicitor, of Plymouth, was married on 
12th May to Miss Marion Joan Lamble, of Street. 


Miscellaneous 
PHE SOLICITORS ACTS, 1932 to 1941 

On the 6th March, 1951, orders were made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed on NATHANIEL MACKOVER, of Nos. 65-66 
Chancery Lane, London, W.C.2, a penalty of £200 forfeit to 
His Majesty and that Nathaniel Mackover, of Nos. 65-66 
Chancery Lane, London, W.C.2, be suspended from practice for 
a period of three years from the date of the order and that he do 
pay to the applicant his costs of and incidental to the application 
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and inquiry. The said Nathaniel Mackover appealed from the 
said orders and the appeal was heard by a Divisional Court 
(King’s Bench Division) on the 2nd May, 1951, when the court 
ordered that a penalty of £100 in lieu of the penalty of 4200 be 
imposed on the said Nathaniel Mackover and that the order as 
to suspension from practice for three years do stand, such period 
of suspension to run from the 6th day of March, 1951. The 
court further ordered that the costs of the appeal be paid by the 
said Nathaniel Mackover to the applicant. 


THE LAKE DISTRICT NATIONAL PARI 
(DESIGNATION) ORDER, 1951 

The Minister of Local Government and Planning has confirmed 
the Designation Order for the Lake District National Park made 
by the National Parks Commission on 30th January, 1951 (see 
ante, p. 95). Applications for permission to develop land should 
continue to be sent to the offices of the appropriate local authority 
until the Minister sets up a joint planning board as the planning 
authority for the park. When this joint board is set up, a further 
public announcement will be made. 


GENERAL COUNCIL OF THE BAR 

The following candidates have been duly elected to fill the 
twenty-four vacancies upon the Council : 

KXING’s COUNSEL: Messrs. N. J. Laski, H. A. H. Christie, 
Richard O’Sullivan, Sir Godfrey Russell Vick, Messrs. J. N. Gray, 
H. I. Nelson, J. Scott Henderson, S. Pascoe Hayward, W. Arthian 
Davies, C. P. Harvey. 

OvutTEeR Bar: Messrs. W. F. Waite, Rk. T. Monier-Williams, 
O.B.E., C. G. L. Du Cann, D. H. Robson, B. 5. Wingate-Saul, 


Ix. W. Mackinnon, P. Malcolm Wright, M.B.E., G. G. Baker, 
O.B.E., R. O. Wilberforce, C. D. Aarvold, O.B.E., E. Brian 


Gibbens, J. G. S. Hobson, O.B.E. 
UnprErR TEN YEARS’ STANDING AT THE Bar: 
Richardson, H. V. Brandon, M.C. 


PRACTICE NOTE 
ENEMY PROPERTY 
The consent in writing of the appropriate authority (application 
for which should in all cases be made to the Administration of 
Enemy Property Department, Lacon House, Theobalds Road, 
W.C.1) must be lodged in the Probate Kegistry before 
representation can be granted— 


(i) in respect of the estate of any deceased person who was 
resident in— 


Messrs. G. W. 


Austria Hungary Japan 
Bulgaria Italy Roumania 


Germany 


(il) to any person resident in one of these countries, or to 
the attorney of any such person. 

The Registrars will not in future require the production of a 
formal consent in other circumstances. 

This Practice Note in no way relieves the grantee of his 
obligation to observe the provisions of any relevant Statutory 
Instruments relating to Enemy Property. 

H. A. ve C. PEREIRA, 
Senior Registrar, 
10th May, 1951. Principal Probate Kegistry. 


Wills and Bequests 


Mr. KE. A. C. Roper, solicitor, of Budleigh Salterton, leit 
£39,761 (439,537 net). 


OBITUARY 


Mr. W. B. BARBER 
Mr. Walter Browne Barber, retired solicitor, formerly ot 
Nottingham, died at Salruck, Renvyle, Co. Galway, on 13th May. 
He was admitted in 1903. 


Mr. W. GLASGOW 


Mr. William Glasgow, solicitor, of Liverpool, died on 2nd May 
at the age of eighty. Admitted in 1893, he was President of the 
Liverpool Law Society in 1933-34, and during his year of office 
was appointed a member of the Lord Chancellor’s Rules 
Committee. He retired from active practice three years ago. 


SOLICITORS’ 


JOURNAL May 26, 1951 


Mr. E. LARKEN 


Mr. Edmund Larken, retired solicitor, of Lincoln, has died at 
the age of 75. Admitted in 1900, he was clerk to the Chapter 
of Lincoln Cathedral for 26 years. Serving in the Lincolnshire 
Regiment in the first world war, he was mentioned in despatches 
five times and was awarded the O.B.E. in 1918 and the C.B.E. 
a year later. 

Mr. D. P. MCKENZIE 

Mr. Donald Pirrie McKenzie, solicitor, of Barnsley, 

15th May, aged 49. He was admitted in 1924. 


Mr. J. W. PRESTON 
Mr. John William Preston, a former well-known solicitor at 
Hinckley, Leicestershire, has died in Australia, aged 88. He 
left Hinckley twenty-six years ago after being clerk to the old 
Hinckley Kural District Council and Board of Guardians like 
his father before him. 


Mr. M. PULLIBLANK 


Mr. Maurice Pulliblank, solicitor, of Wedmore, a former 
Coroner for North Somerset, died on 5th May, aged 69. He was 
admitted in 1905. 


died on 


Mr. E. I. WATSON 


Mr. Ernest Ivens Watson, 
2sth April, aged 83. 


solicitor, of Norwich, died on 
He was admitted in 1890. 


SOCIETIES 


It is announced that the annual conference of the INCORPORATED 
ASSOCIATION OF RATING AND VALUATION OFFICERS will be held 
at the Central Hall, Westminster, on 5th and 6th October, 1951. 
Details of the speakers, addresses and papers will be announced 
by the Association shortly. 


THE Union Society of London announces the following 
subjects for debate in May-June, 1951: Wednesday, 30th May : 

That the United Nations should withdraw from Korea ”’ ; 
Wednesday, 6th June: ‘ That this House abhors Progress ”’ ; 
Wednesday, 13th June: ‘ That this House favours Polygamy ” 
Wednesday, 20th June: ‘“ That Great Britain is becoming the 
40th State.” The annual general meeting will be held on 
Wednesday, 27th June. 





PRINCIPAL ARTICLES APPEARING IN VOL. 95 


31st March to 26th May, 1951 
For list of articles published up to and including 24th March, see ante, p. 192 
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